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PREFACE 



Perhaps no business in all history has equalled in remarkable 
growth that of the automobile industry. The bicycle was the 
subject of a sudden and great demand, but unlike that of the 
bicycle, the demand for the automobile is not based on a fad, 
and so liable to as sudden a decline. There is no question of 
the automobile's utility; as a vehicle of pleasure its value may 
fluctuate or decline, but its practical value has been demon- 
strated so thoroughly that its use wiU doubtless become more 
general, until it is displaced by some vehicle as much its superior 
as it is the superior of horse drawn conveyances. 

The extensive use of the automobile has caused it to become 
one of the main sources of litigation. It has been attempted in 
this work to apply the principles of law to the use of the auto- 
mobile as a vehicle. It has been necessary to cite many cases 
which do not directly involve the automobile, but which support 
the principles of law laid down in the text. These citations will 
be very valuable to the profession. It has been the intention to 
make a practical work on this subject wherein all the law could 
be readily found, and to state the law tersely in plain and un- 
ambiguous terms. 

There are cited in this work one thousand eight hundred and 
ninety cases. 

0. P. BE25EY. 

St. Louis, April 14, 1909. 
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DEFINITIONS AND GENERAL CONSIDERATION. 



i 1. Origin of term "automobile." 

2. Automobile variously defined. 

3. The term "automobile" as 

used in this work. 

4. Automobile terms defined. 

5. Statutory definitions of auto- 

mobile. 

6. Classification of automobiles. 

7. Early history of the automo- 

bile. 

8. Recent inventions and devel- 

opments of the automobile. 



; 9. Growth of the automobile In- 
dustry. 

10. Use of the automobile. 

11. Automobile accidents. 

12. Popularity and success of the 

automobile. 

13. Automobile is a vehicle. 

14. Automobile is a carriage. 

15. Decisions that the automo- 

bile is a carriage. 

16. Automobile held not to be a 

carriage. 

17. History of the bicycle. 



§1. Origin of term "Automobile." "Auto" is an element 
in compound words of Greek origin meaning self, of itself 
(natural), of one's self (independently). It is very common 
in English and other modern languages, especially in scien- 
tific terms. 

"Mobile" comes from the Latin mobilis and signifies self- 
moving, or seLE-movable ; changing its own place, or able to 
effect a change of its own place. 

Thte term automobile, therefore, is derived from the Greek 
and Latin, and in modern Biiglish is applied generally to a 
self-moving vehicle designed to travel on common roads, and 
specifically, to a wheeled vehicle for use on roads without 
rails, which carries in itself a mechanical motor with its source 
of power .^ 

§2. Automobile variously defined. The automobile has 
been variously defined, as "a self-acting or self -regulating road 
wagon" ;2 " seK-propelling, self -moving, applied especially to 

1 Century Diet, and Cyc, tit. 2 March's Thesaurus, tit. "Auto- 
"Automobile." mobile." 

1 



§ 3 LAW OP AUTOMOBILES. 

motor vehicles, such as carriages and cycles of those types 
usually formerly propelled by horse or man; an autocar or 
horseless carriage ; " * and " as a self -moving carriage propelled 
by electric or other power." * 

Automobile is the generic name which has been adopted by 
popular approval for all forms of self-propeUing vehicles for 
use upon highways and streets for general freight and passen- 
ger service. However, this definition should not include such 
self-propelling machiaes as steam road rollers or traction en- 
gines designed for hauling loaded trucks or vans in traia, nor 
such vehicles as require tracks for their operation.^ 

In popular meaning, or as commonly understood, an automo- 
bile is a motor vehicle usually propelled by steam, electricity 
or gasoline, and carrying its own motive power within itself. 

Concerning the use of highways, as provided in some laws, 
the automobile falls within the appellation of "carriage" and 
"vehicle. "6 

Automobiles are distinguishable from locomotives because 
they do not travel on a fixed track as the latter do. They are 
also distinguishable from locomotives and traction engines by 
carrying loads instead of drawing them in other vehicles. 

§ 3. The term automobile as used in this work. The term 
automobile as used in this work may be defined as a self-pro- 
pelling vehicle or carriage for the transportation of persons or 
property and whose operation is not confined to a fixed track. 
This definition excludes the steam road roller, the traction 
engine, and such vehicles as run onjy on rails or tracks; and 
it may be observed that, by the use of the word "vehicle" in 
the sense in which it is employed in the definition above, it 
also excludes the flying machine. The definition includes the 
automobile-bicycle and automobile-tricycle. 

The definition is in accordance with both the popular and 
statutory acceptation of the term. Moreover so far as it has 
been judicially defined it is in harmony with the decisions.'^ 

3 Standard Diet. Supp., tit. "Au- of highways, the Connecticut stat- 

tomobile." ute provides that "the word "vehi- 

* International Lib. of Ref., tit. cle' shall be construed to include 
"Automobile." bicycles, tricycles and motor-car- 

B 2 New International Ency., tit. riages." Gen. Stat. Conn. 1902, 
"Automobile." § 2038. 

• 28 Cyc. 24. Relative to the use t District of Columbia: Gassen- 



DEFINITIONS AND GENERAL CONSIDERATION. §4 

§ 4. Automobile terms defined. The automobile is various- 
ly referred to as auto, autocar, car, machiae,* motor, motor- 
car, and other terms equally as common, but neither compli- 
mentary nor endearing. However, these are merely popular 
terms and inaccurate. Thus, it has been held that the word 
"motor," as used in a statute empowering street railway com- 
panies, with the consent of the municipal authorities, to use 
electric or chemical motors as a propelling power of their cars, 
was intended to describe the motion producing contrivance of 
the car, and not the entire car.^ 

Other terms with their definitions are as follows : 

"Autocax: An automobile vehicle, especially for street 
travel." 10 

"Autotruck: A self-propelling or self -moving truck adapted 
for heavy drayage."" 

"AutomobiUst: One who owns, rides in, or drives an auto- 
mobile." 12 

' ' Locomobile : A road locomotive. " ^ ' 

"Motor-car: A railway car carrying its own motor; a com- 
bined passenger car and locomotive ; an electric street car that 
draws a trailing car."" 

"Motor-car: A car which carries its own propelling mechan- 
ism, as an electric motor, pneumatic engine, steam engine, etc., 

heimer v. District of Columbia, 26 Granite Co. v. Pearson, 74 N. H. 

App. Cas. (D. C.) 557; Washing- 22, 64 Atl. 582. 

ton Electric Vehicle Transp. Co. v. Iflew York: Thies v. Thomas, 77 

District of Columbia, 19 App. Cas. N. Y. Supp. 276, 279; Mallory v. 

(D. C.) 462. Saratoga Lake Bridge Co., 53 N. 

Illinois: Christy v. Elliott, 216 Y. Misc. 446, 104 N. Y. Supp. 1025; 

111. 31, 40, 74 N. E. 1035, 1 L. R. Nason v. West, 31 N. Y. Misc. 583, 

A (N S.) 215, 108 Am. St. Rep. 65 N. Y. Supp. 651. 

196- Chicago V. Banker, 112 111. Pennsylvania: Com. v. Hawk- 

^ 94 ins, 14 Pa. Dist. 592, 594. 



8 Doherty v. Ayer, 197 Mass. 
241, 83 N. E. 677, 14 L. R. A. 
(N. S.) 816. 

9 State V. Trenton, 54 N. J. L. 
92, 23 Atl. 281, 282. 

Massachusetts: Baker v. Fall 10 standard Diet. Supp. 



Indiana: Mclntyre v. Orner, 166 
Ind. 57, 63, 76 N. E. 750, 4 L. R. 
A. (N. S.) 1130, 117 Am. St. Rep. 
359. 



River, 187 Mass. 53, 57, 72 N. B. „ standard Diet. Supp. 
336. 12 Standard Diet. Supp. 

New Hampshire: Emerson Troy is Standard Diet. 

1* Standard Diet. 
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and is therefore a locomotive. Many such cars have sufficient 
power to draw other cars attached to them." ^^ 

"Automobile line: 'Stage line,' 'railroad line,' and 'auto- 
mobile line' are expressions which are ordinarily understood to 
mean a regular line of vehicles for public use operated be- 
tween distant points, and between different cities, and do not 
include hacks, stages, and automobiles which merely operate 
from point to point in one city for the transportation of the 
public." i« 

§ 5. Statutory definitions of the automobile. The statutory 
definitions of the automobile are not uniform, but most of 
them are in accord to the extent that the term includes all 
vehicles propelled by power other than muscular power, ex- 
cept traction engines, steam road rollers, and such vehicles as 
run only on rails or tracks.^^ 

Some statutes exclude from their operation in express terms 
such mechanically propelled vehicles as street sprinklers,i^ 



15 Cent. Diet. Montana, Laws 1905, p. 224, 

16 Com. V. Walton, 31 Ky. L. sec. 4. 

Rep. 916, 104 S. W. 323. Nebraska, Laws 1907, p. 392, 

17 California, Laws 1905, p. 816, sec. 1. 

86''- 1- New Hampshire, Laws 1905, p. 

Connecticut, Laws 1907, p. 821, 498, sec. 1. 

S6C. 1. New Jersey, Laws 1906, p. 177, 

Delaware, Laws 1907, p. 270, pt. 1, sees. 1 and 2. 

sec. 19. New York, Cum. & Gil.'s Gen. 

Illinois, Laws 1907, p. 510, Laws, Supp., vol. 4, p. 1108, sec. 

sec. 1. 1, subd. 2. 

Indiana, Laws 1905, p. 202, Ohio, Laws 1906, p. 320, sec. 1. 

sec. 1. Rhode Island, Laws 1904, p. 36, 

Iowa, Laws 1904, p. 44, sec. 1. ^^^- '^■ 

Kansas, Gen. St. 1905, p. 97, sec. South Carolina, Laws 1905, p. 

413. 967, sec. 8. 

Maryland, Laws 1906, p. 823, South Dakota, Laws 1905, p. 

sec. 140. 231, sec. 1. 

Massachusetts, Laws 1903, p. Tennessee, Laws 1905, p. 371, 

511, sec. 13. sec. 1. 

Michigan, Laws 1905, p. 287, Vermont, Laws 1904, p. 106, sec. 

sec. 1. 13. 

Missouri, Laws 1907, p. 74, is Connecticut, Laws 1907, p. 

see. 1. 821, sec. 1. 
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fire engines and apparatus,^^ police patrol wagons, and ambu- 
lances.2" 

The terms "automobile" and "motor cycle," as used in the 
statutes of New Hampshire, have been held by the courts of 
that state to include all vehicles propelled by other than mus- 
cular power, except railroad and railway cars and motor 
vehicles running only upon rails or tracks, and road roUers.^^ 
Under this statute the supreme court of that state declared that 
a road locomotive or traction engine used to draw cars on the 
highway was included within its operation.^^ 

Unless expressly excluded, the motor-cycle falls within the 
definition of the automobile as the term has been used by the 
various state legislatures, and also within the general definition 
as heretofore given. But unless, upon strict construction of the 
statute, a vehicle is fairly included withia its operation, it will 
not apply. These statutes impose a penalty for their violation, 
and, therefore, in case of reasonable doubt, must be resolved in 
favor of the individual and against the state. ^^ 

§ 6. Classification of autoimoibiles. The number of wheels of 
an automobile may be two, and then the term "bicycle" is 
applied, or "automobile-bicycle," as sometimes called; or 
three, when it is called "tricycle" or "automobile-tricycle"; 
or four or more. Those with four wheels is the most usual 
form, and they are constructed for a great variety of pur- 
poses, such as carriages and cabs for two or more persons, 
omnibuses, merchants' delivery wagons and drays ; in fact, 
for every purpose for which a vehicle is used. 

As relates to the motive power automobiles may be classi- 
fied as compressed-air automobiles, electric automobiles, petro- 
leum automobiles and steam automobiles. 

i» Connecticut, Laws 1907, p. Connecticut: Morin v. Newbury, 

821, sec. 1. 79 Conn. 338, 340, 65 Atl. 156. 

New Jersey, Laws 1906, p. Maine: State v. "Wallace, 102 

177, pt. 1, sees. 1 and 2. Me. 229, 232, 66 Atl. 476. 

20 Connecticut, Laws 1907, p. Ohio: Conrad v. State, 75 Ohio, 

821, sec. 1. St. 52, 78 N. E. 957, 959, 6 L. R. 

21 New Hampshire, Laws 1905, A. (N. S.) 1154. 

p. 498, sec. 1. Pennsylvania: Com. v. Dens- 

22 Emerson Troy Granite Co. v. more, 29 Pa. Co. Ct. 217, 219. 
Pearson, 74 N. H. 22, 64 Atl. 582, United States: United States v. 
583. American Surety Co., 200 U. S. 

23 Alaska: United States v. Doc- 197, 203, 26 Sup. Ct. 168, 50 L. 
Noch^een, 2 Alaska 624, 627. Ed. 437. 



§ 7 LAW OP AUTOMOBILES. 

A oompressed-air automobile is one which is propelled by 
an air motor. 

An electric automobile is one propelled by an electric motor. 

A petroleum automobile is an automobile which is propelled 
by a motor of the gas-engine type, that uses petroleum, or such 
derivatives of petroleum as gasoline or naphtha. 

A steam automobile is one which is propelled by a steam 
engine. This type is designated also as a steam carriage or a 
steam wagon.^* 

As respects their use automobiles may be classified as pas- 
senger automobiles, runabouts, racers, freight, public for hire, 
and private. 

§7. Early history of the automobile. Although the auto- 
mobile as we know it today is of recent origin the inception of 
the steam carriage dates back to the early days of the steam 
engine itself. As early as 1619 a patent was issued, in Eng- 
land, for a "horseless carriage" to Ramsey and Wildgoose, but 
it seems that nothing ever came of the invention. In 1680 Sir 
Isaac Newton proposed a steam carriage to be propelled by the 
reaction of a jet of steam issuing from a nozzle at the rear 
of the carriage. In 1769-70, Nicholas Joseph Cugnot, a French- 
man, built two steam carriages, one of which was designed for 
the transportation of artillery and is still preserved in Paris; 
the other was a three-wheel vehicle propelled by a small 
steani engine, and carried two passengers at the rate of two 
miles an hour. Murdock, in 1784, and Nathan Read, in 179,0, 
invented steam carriages, and in 1786 Oliver Evans, of the 
United States, suggested the use of steam road wagons to the 
Lancaster Turnpike Co., of Maryland. However, Richard 
Trevithick was the pioneer of practical locomotion on common 
roads. In 1802 Trevithick built a carriage which he exhibited 
in London, where he had driven it from Camborne, a distance 
of ninety miles. Burstall and Hill invented a carriage about 
the year 1820 ; but their carriage weighed about eight tons, and 
was unable to attain anything like adequate speed. W. H. 
James, in 1823, built a carriage in which a tubular boiler was 
used for the first time. In 1829, James constructed a vehicle 
which maintained a speed of twelve miles an hour, carrying 
fifteen passengers. 

2* Century Diet. & Cyc, tit. "Automobile." 
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DEFINITIONS AND GENERAL CONSIDERATION. § 8 

Among the more prominent of the early inventors was Sir 
Guldeworthy Gurney, who patented a steam carriage in 1825. 
A few years later he established a regular passenger service of 
steam coaches between Gloucester and Cheltenham. In form 
these carriages much resembled the old stage coach, and 
weighed three or four tons without a load. They attained an 
average speed of ten or twelve miles an hour. Gurney was the 
first to undertake the construction of a light vehicle to carry 
two or three people, and weigh about 500 pounds. 

Even more prominent among the pioneers was Walter Han- 
cock, who carried on his work between 1824 and 1836. One 
of Hancock's machines was in regular service between Strat- 
ford, Paddington and Islington for twenty weeks, traveling 
4,200 miles, and carrying 12,761 passengers during that time. 
Dr. Church built a double decked omnibus to carry fifty people, 
but because of the prejudice against conveyances of this kind 
in England it was not a success. In fact, owing to the devel- 
opment of the railroad and the opposition of the turnpike 
trustees, Hancock 's were the only steam carriages operating on 
the highways of England in 1836, and soon thereafter these, 
too, disappeared. During 1832 there were fifty-four bills in- 
troduced in Parliament seeking to place a special tax on st6am 
carriages. On the Ashburnham and Totnes road the toll on 
mechanically propelled carriages was two pounds, while that 
for a coach and four horses was only three shillings.^s 

§8. Recent inventions and developments of the auto- 
mobile. The modern period of invention and improvement of 
the automobile may be said to have commenced in 1884, al- 
though the honor of inventing the first vehicle propelled by an 
internal combustion engine probably belongs to M. Lenoir, a 
Frenchman, who, it is believed, constructed such a vehicle in 
1862. Gottlieb Daimler, a German, now known as the "Father 
of the Automobile," was the first to construct a successful 
internal combustion engine, which he invented in 1884, fol- 
lowing in 1885 with his single-cylinder, inclosed-erank and fly- 
wheel engine. In 1889 Daimler sold the French and Belgian 
patents of his invention to Messrs. Panhard and Levassor, 
manufacturers of wood-working machinery. The first of the 

25Ency. Britannica (New Vol- biles;" Nelson's Ency., tit. "Motor 
umes), tit. "Motor Vehicles;" New Cars." 
International Ency., tit. "Automo- 
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§ 9 LAW OF AUTOMOBILES. 

"Panhard" cars were built in 1891, since which time they have 
become universally known. In 1885 Carl Benz _ invented a 
single horizontal cylinder, water- jacketed engine, which he 
applied with success to a three-wheel carriage. M. Leon Ser- 
poUet, in 1889, invented a water tube boiler, which he used with 
success ia connection with a motor vehicle in 1894. About this 
time inventions of this kind, and also of the electrically pro- 
pelled vehicles, became quite numerous ia France and 
America.26 

The development of the automobile in England was long re- 
tarded by hostile legislation and public prejudice. The Etaglish 
act relating to "Locomotives on Highways" was passed in 
1861, and in 1865 the opponents of the "locomotives" achieved 
their greatest success in the enactment of a law which, among 
other things, prescribed that the number of persons required 
to drive the locomotive should be increased to three; that a 
man should precede with a red flag; that the maximum limit 
of speed should be reduced to four miles an hour; and that 
they should be forbidden ever to blow off steam. It was not 
until 1896 that the chief prohibitory clauses of these laws 
were repealed.^^ 

§ 9. Growth of the automobile industry. In the past four 
or five years the automobile business in the United States 
has grown from an infant industry into one of the largest of 
the country, the greatest effort having been expended to- 
wards the construction of cars for touring and recreation. 
There are many clubs which arrange tours and races, and seek 
to promote the construction of good roads and further the 
rights of the automobilist on the highway and to foster gener- 
ally the welfare of the business. 

The estimated sales of automobiles for 1903 amounted to less 
than $8,000,000, while in 1907 they had increased to $105,- 
000,000. In 1907 about 52,000 ears were made and sold, many 
of them of the smaller type. It is estimated that the present 
capital of the automobile business in the United States is over 
$100,000,000, with an additional $36,000,000 in kindred trades, 
and $57,000,000 more in garages and retail salesrooms. There 

28Ency. Britannlca (New Vol- biles;" Nelson's Ency., tit. "Mo- 
umes), tit. "Motor Vehicles;" New tor Cars." 

International Ency., tit. "Automo- s^ Ency. Britannica (New Vol- 
umes), tit. "Motor Vehicles." 
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are employed in the automobile factories of this country 58,000 
persons. Since the Motor Vehicle law of the state of New 
York went into effect there were registered in that state 64,800 
automobiles up to January first, 1909; and during the year 
1908 there were, in round numbers, 15,000 registered. 

The United States is easily first among the nations in the 
manufacture of automobiles, and its trade, -domestic and for- 
eign, is increasing rapidly. The number of machines sold in 
1908 probably equaled that of 1907. There was a falling off 
in the demand for the big and expensive cars, while a marked 
increase was shown in the demand for the smaller types. 

§ 10. Use of the automobile. While the automobile has 
supplied one of the most popular forms of recreation, its value 
as an express and drayage vehicle is also appreciated. It has 
the advantage of combined strength and speed. For quick 
delivery it cannot be equaled, and at the same time it is capable 
of drawing very heavy loads. For use in large cities on paved 
streets, it is rapidly supplanting horse drawn vehicles. It has 
been adopted by many cities in fire service and ambulance 
work, where speed is most essential. It is being used by police 
officers of some cities to regulate automobile traffic and restrict 
the speed of too reckless chauffeurs. Great world tours are 
now made in automobiles, and, as their use becomes more com- 
mon, danger from their operation on country roads is greatly 
reduced.^* 

They have been employed to great advantage in army service, 
replacing, to some extent, both the horse and the old style 
vehicle. In fact, they have served in place of every kind of 
vehicle, from the dray as one extremity to the express train 
as the other.29 

§11. Automobile accidents. The growing and extending 
use of the automobile is indicated by the reported accidents 
due to its use during the last few years. In 1908 authentic 
records disclose the fact that accidents occurred in four hun- 
dred and thirty-three places, as compared with three hundred 
and sixty-two places in 1907, and one hundred and ninety-two 
in 1906. In fifty-one of the large cities of the United States, 
during 1908, there were one hundred and seventy-five killed 
and eight hundred and fifteen injured by automobiles. In three 

28 Ex parte Berry, 147 Cal. 523, 20 Nelson's Bncy., tit. "Motor 
82 Pac 44, 109 Am. St. Rep. 160. Cars." 
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§ 12 LAW OF AUTOMOBILES. 

hundred and eighty-two smaller towns and villages throughout 
the country one hundred and fifty-three were killed and nine 
hundred injured in the same year. While these figures are 
probably not exact, they are as authentic as it was possible to 
obtain. 

§12. Populaxity and success of the automobile. Much of 
the popularity and success of the automobile have been due to 
frequent prize contests, which have been the means of acquaint- 
ing the people with the many advantages of the new machine. 
The first of these was organized in France by the Petit Jour- 
nal in 1894, and was run from Paris to Rouen. The following 
year one was run from Paris to Bordeaux and return. This 
race was won by M. Levassor, who covered the distance of 744 
miles without a breakdown, and at a mean speed of fifteen 
miles an hour. 

The same year, 1895, the Times-Herald contest was inau- 
gurated in America, but the results achieved were not satis- 
factory on account of the unfavorable condition of the weather. 
After the repeal of the chief prohibitory clauses of the "Loco- 
motives Act," in 1896, the inaugurating race in England was 
run from London to Brighton. 

The next few years brought about many wonderful contests 
and exhibitions of speed which conclusively showed that as a 
mode of rapid transit the automobile is easily first. It is with 
respect to the speed attained by the automobile that the most 
remarkable developments have been made ; indeed, our modern 
express trains have been outdone by this popular road carriage. 
At Ormond Beach, Florida, January 26, 1906, a distance of 
one mile was traveled by Marriott on a fifty horse-power Stan- 
ley steam car in twenty-eight and one-fifth seconds. 

The automobile has met with much prejudice and opposition, 
due to a great extent to reckless operators, but it has made its 
own friends, and its popularity has grown until it stands with- 
out an equal as a means of pleasure and recreation, and as a 
practical vehicle of commerce. It is only necessary for one to 
feel this powerful machine yield to his slightest touch, obey 
his every command, and to experience the exhilarating effect 
of gliding swiftly and smoothly through the air, to be con- 
verted to a friend of the automobile.^" 

soEncy. Britannica (New Vol- biles;" Nelson's Bncy., tit. "Mo- 
umes), tit. "Motor Vehicles;" New tor Cars." 
International Ency., tit. "Automo- 
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§13. Aut&mobile is a vehicle. The word i" vehicle" means 
any carriage moving on wheels or runners used, or capable of 
being used, as a means of transportation on land.^^ The auto- 
mobile comes within this definition; in fact, the courts have 
unhesitatingly declared the automobile to be a vehicle.*^ 

Thus an automobile used for hire in the District of Columbia, 

for which the owner has a public hack license, is a vehicle with- 

, in the meaning of a police regulation which provides that 

vehicles for hire, seeking employment, shall not loiter on the 



81 Vehicle defined: "The word 
'vehicle' includes every descrip- 
tion of carriage or other artificial 
contrivance used, or capable of 
being used, as a means of trans- 
portation on land." TJ. S. Comp. 
St. 1901, p. 4; Anderson's Law 
Diet., tit. "Vehicle;" Black's Law 
Diet., tit. "Vehicle;" Bouvier's 
Law Diet., tit. "Vehicle." 

A vehicle is "any carriage mov- 
ing on land, either on wheels or 
on runners." Cent. Diet., tit. "Ve- 
hicle." 

"Vehicle; That in which any- 
thing is or may be carried, as a 
coach, wagon, cart, carriage, or 
the like." Webster's Diet., tit. 
"Vehicle." 

"A vehicle is any carriage mov- 
ing on land, either on wheels or 
runners; a conveyance; that 
which is used as an instrument of 
conveyance, transportation or 
communication." Davis, v. Petrin- 
ovich, 112 Ala. 654, 21 So. 344, 36 
L. R. A. 615. 

A sprinkling cart is a vehicle. 
St. Louis v. Woodruff, 71 Mo. 92. 

32 Delaware: Simeone v. Lind- 
say, Del. (1907), 65 Atl. 778, 779. 

District of Columbia: Gassen- 
heimer v. District of Columbia, 26 
App. Cas. (D. C.) 557; Washing- 
ton Electric Vehicle Transp. Co. v. 
District of Columbia, 19 App. Cas. 
(D. C.) 462. 



Illinois: Christy v. Elliott, 216 
111. 31, 40, 74 N. B. 1035, 1 L. R. 
A. (N. S.) 215, 108 Am. St. Rep. 
196; Chicago v. Banker, 112 111. 
App. 94. 

Indiana: Mclntyre v. Orner, 166 
Ind. 57, 63, 76 N. E. 750, 4 L. R. 
A. (N. S.) 1130, 117 Am. St. Rep. 
359; Indiana Springs Co. v. 
Brown, 165 Ind. 465, 468, 74 N. B. 
615, 1 L. R. A. (N. S.) 238. 

Iowa: House v. Cramer, 134 la. 
374, 376, 112 N. W. 3, 10 L. R. A. 
(N. S.) 655. 

Missouri: State v. Swagerty, 203 
Mo. 517, 523, 102 S. W. 483, 10 
L. R. A. (N. S.) 601, 120 Am. St. 
Rep. 671. 

New Hampshire: Bmerson Troy 
Granite Co. v. Pearson, 74 N. H. 
22, 64 Atl. 582, 583. 

New York: Cunningham v. 
Castle, 111 N. Y. Supp. 1057, 1061; 
Mallory v. Saratoga Lake Bridge 
Co., 53 N. Y. Misc. 446, 104 N. Y. 
Supp. 1025; Nason v. West, 31 N. 
Y. Misc. 583, 65 N. Y. Supp. 651. 

Pennsylvania: Com. v. Haw- 
kins, 14 Pa. Dist. 592, 594. 

An automobile is a vehicle of 
quite recent times, carrying its 
motive power within itself. Thies 
V. Thomas, 77 N. Y. Supp. 276, 
279. 

The automobile Is a vehicle in 
common use for transporting both 
persons and merchandise upon 
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streets, except at the regular public stands. ^^ But it was 
decided in another case in the District of Columbia, that an 
electric automobile, though a carriage, does not belong to the 
classes of vehicles made the subjects of license tax by an act 
imposing a tax on the proprietors of hacks, cabs, omnibuses, 
and other vehicles for the transportation of passengers for 
hire, not having been known and in use at the time of the 
passage of the aet.^* However, the better law and the weight 
of opinion is that they are included in the meaning of such 
terms, and the fact that they were unknown at the time the 
law was passed is not material.^^ Thus, because automobiles 
were not known at the time of the dedication of a public high- 
way is no reason for excluding them from the use of such 
highway on equal terms with vehicles known and in common 
use at the time.*^ 

§14. Automobile is a carriage. The automobile is a car- 
riage in both the broad and restricted sense in which the word 
is used.*'^ In its broadest sense the word "carriage" means 
anything that carries a load.*^ When used to describe a 
vehicle, it is not always confined to one class of vehicles, but 
is often used as a generic term for that which carries.^^ 

public highways. Baker v. Pall Rep. 1143, 77 S. W. 196, 105 Am , 

River, 187 Mass. 53, 57, 72 N. B. St. Rep. 249. 

336. Michigan: Macom'ber v. Nichols, 

33 Gassenheimer v. District of 34 Mich. 212, 217, 22 Am. Rep. 522. 
Columbia, 26 App. Cas. (D. C.) New York: Knight v. Lanier, 
557. 69 N. Y. App. Div. 454, 458, 74 N. 

34 Washington Electric Vehicle Y. Supp. 999. 
Transportation Co. v. District of S7 Washington Electric Vehicle 
Columbia, 19 App. Cas. (D. C.) 462, Transp. Co. v. District of Colum- 

35 Com. V. Hawkins, 14 Pa. Dist. bia, 19 App. Cas. (D. C.) 462; Ba- 
592, 593. ker v. Fall River, 187 Mass. 53, 

3i Illinois: Moses v. Pittsburg, 57, 72 N. E. 336; Nason v. West, 

F. W- & C. R. Co., 21 111. 516, 523. 31 N. Y. Misc. 583, 65 N. Y. Supp. 

Indiana: Indiana Springs Co. v. 651; Com. v. Hawkins, 14 Pa. 

Brown, 165 Ind. 465, 74 N. E. 615, Dist 592, 593; N. Y. Gen. Laws, 

1 L. R. A. (N. S.) 238; Wabash, vol. 2, p. 1629, sec. 162. 

St. Li. & P. R. Co. V. Farver, 111 as Conway v. Jefferson, 46 N. H. 

Ind. 195, .198; Bogue v. Bennett, 521, 523; Abbott's Law Diet., tit. 

156 Ind. 478, 482, 83 Am. St. Rep. "Carriage;" Cent. Diet., tit. "Car- 

212. riage." 

Kentucky: Shlnkle v. McCul- S9 Abbott's Law. Diet, tit "Car- 
lough, 116 Ky. 960, 965, 26 Ky. L. riage." 
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In a New Hampshire case it was held that the word "car- 
riage" was intended to include whatever carried a load, 
whether upon wheels or runners.*^ But, by the more common 
use of the word, its meaning is restricted to vehicles for the 
transportation of persons, like the carriage which may be 
seen in daily use on our city streets.*^ 

It has been declared that the word is intended to convey the 
idea of a vehicle used for the transportation of persons either 
for pleasure or business, drawn by horses over the streets and 
highways, and not cars used only on railroads constructed for 
their use.*^ 

§ 15. Decisicms that the automobile is a carriage. A vehicle 
described iu a crimiaal charge as "A wagon drawn by four 
horses, and used in the transportation of property," was held 
not to be included in an ordinance requiring owners of a 
"hackney coach, carriage, omnibus, or dray" to pay a license 
for the privilege of using the same on the city streets.** 

A nisi prius court in Pennsylvania decided that the auto- 
mobile is a carriage within a statute empowering cities to regu- 
late and license certaia enumerated vehicles, "and every de- 
scription of carriage,"** and the fact that such a conveyance 
was not known at the time that the law was passed, is imma- 
terial.* ^ So by the supreme judicial court of Massachusetts, 
one injured while riding in an automobile, due to a defective 
public highway, was held not to be precluded from recovery be- 
cause of the nature of the vehicle in which he was riding.** 

*o Conway v. Jefferson, 46 N. 165 Ind. 465, 74 N. E. 615, 1. L. 

H. 521, 523. R. A. (N. S.) 238; Baker v. Fall 

*i Snyder v. North Lawrence, 8 River, 187 Mass. 53, 56, 72 N. E. 

Kan. 82, 84; Cream City R. Co. 336; Richardson v. Danvers, 176 

V. Chicago etc. R. Co., 63 Wis. 93, Mass. 413; Com. v. Hawkins, 14 

21 Am. & Bng. R. Cas. 70; An- Pa. Dist. 592. But see, Washington 

derson's Law Diet., tit. "Car- Electric Vehicle Transp. Co. v. 

riage;" Black's Law. Diet, tit. District of Columbia, 19 App. Cas. 

"Carriage." (D. C.) 462. 

*2 Cream City R. Co. v. Chicago ^« Baker v. Fall River, 187 Mass. 

etc. R. Co., 63 Wis. 93, 21 Am. & 53, 56, 72 N. E. 336. 

Eng. R. Cas. 70. A statute providing that bigh- 
ts Snyder v. North Lawrence, 8 ways be kept in repair so that 

Kan. 82. they may be reasonably safe for 

*4 Com. V. Hawkins, 14 Pa. Dist. travelers and their horses and 

592, 593. carriages, is not to be confined to 

*B Indiana Springs Co. v. Brown, the same kind of vehicles in use 
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And in a New Jersey ease it was declared that the automobile 
is a carriage within the meaning of a covenant in a deed re- 
serving a strip of land for a carriage way.*'' 

§16. Automobile held not to be a carriage. In an action 
against a town for an injury to an automobile caused by a de- 
fective highway, the supreme judicial court of Massachusetts 
held that an automobile is not a carriage within the meaning of 
a statute requiring cities and towns to keep their highways 
in repair so that they may be reasonably safe and convenient 
for travelers with their horses, teams and carriages, since the 
carriages referred to are those drawn by animal power.** In 
this case it was said, "When towns were first required by law 
to keep their highways and town ways reasonably safe and con- 
venient for travelers, with their horses, teams and carriages at 
all seasons of the year, there was no thought of putting upon 
them such a burden as would be imposed if they were compelled 
to keep all these ways in such a condition that automobiles 
could pass over them safely and conveniently at all seasons." 

§ 17. History of the bicycle. The position of the automobile 
and the bicycle, in the view of the law are so nearly alike that 
it is well to refer briefly to the history of the bicycle, as the 
principles of law applicable will necessarily be referred to in 
this work. However, no new principles of law are involved; 
the courts are merely applying old principles to a new and 
novel mode of conveyance.*^ 

It has ever been man's endeavor to construct a vehicle that 
would "go by itself"; one whose propulsion would not require 
the application of muscular power. "While the bicycle did not 
do away with the use of muscular energy, it did minimize its 
use to a great degree when the distance that can be traveled in 
a given time is considered. 

The earliest use of the bicycle of which we have authentic 
proof was by Baron von Drais, a German, of Mannheim, about 
1818. This machine, which was called a "draisine," after the 

at the time of the passage of the N. E. 677, 14 L. R. A. (N. S.) 

statute. Richardson v. Danvers, 816. 

176 Mass. 413. "Diocese of Trenton v. Toman, 

The term "carriage" includes N. J. Ch. — (1908), 70 Atl. 606. 

automobiles. N. Y. Gen. Laws, *8Doherty v. Ayer, 197 Mass. 

vol. 2, p. 1629, sec. 162. 241, 83 N. E. 677, 14 L. R. A. (N. 

The automobile is a carriage in S.) 816. 

a broad sense of the -word. Do- ■*» Hannigan v. "Wright, 5 Pen- 

herty v. Ayer, 197 Mass. 241, 83 new. Del. Rep. 537, 540, 63 Atl. 
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inventor, was propelled by the rider, who sat on a bar which 
connected the two wheels, by strikiag his feet against the 
ground. It was fitted with a saddle, and with a hand-bar for 
steering and for rest. The inventor built it to assist him in 
the performance of his duties as chief forester to the Grand 
Duke of Baden. In 1891 a handsome monument was erected 
in memory of Baron von Drais, the "Father of the Bicycle," 
over his grave at Karlsruhe, the expenses of which were borne 
by bicyclists. 

In 1840 Kirkpatrick Macmillan, a blacksmith of Dumfries- 
shire, Scotland, put cranks and pedals on the bicycle. In form 
Macmillaxi's machine was much like the safety bicycle of 
today, and it was not until the year 1867 that the ' ' ordinary, ' ' 
the bicycle with the big front wheel was invented. These early 
machines were clumsy affairs with rough iron frames and |;ires 
and wooden spokes. The steel suspension wheel was introduced 
about 1870. 

The "Safety" was probably invented by Michaux, a French- 
man, but it owes its success to J. K. Starley, of England, who 
put the bicycle on a practical basis in 1885. In 1888 J. B. 
Dunlop, a veterinary surgeon of Belfast, Ireland, who had 
never ridden a bicycle, invented a practical pneumatic tire, 
which, applied to the "safety," converted it into a luxurious 
vehicle and insured it permanent popularity. 

The years 1895-96-97 witnessed an extraordinary growth 
in the bicycle trade. And for a time the trade was very 
prosperous and a vast amount of capital was invested in this 
branch of manufacture in the United States, Great Britain, 
France and Germany. But the demand for wheels soon de- 
creased so rapidly that many bankruptcies ensued among the 
companies who confined themselves to the single line of in- 
dustry. 

The bicycle has been put to many important uses; it was, 
and to an extent still is, popular as a touring vehicle, and for 
recreation, and its value in war is considerable. However, 
cycling has gone out of fashion to a great extent, and the auto- 
mobile, an invention which has entirely done away with mus- 
cular power as a means of locomotion, has taken its place.^** 

234; House v. Cramer, 134 la. umes), tit. "Motor Vehicles;" New 
374, 376, 112 N. W. 3, 10 L. R. A. International Ency., tit. "Automo- 
(N. S.) 655. biles;" Nelson's Ency., tit. "Motor 

BO Ency. Britannica (New Vol- Cars." 
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CHAPTER II. 
LEGAL STATUS OF THE AUTOMOBILE. 



§ 18. Automobile is lawful con- 
veyance. 

19. Automobile is not a nui- 

sance. 

20. Not a dangerous machine. 

21. Not classed with ferocious 

animals. 

22. Noises incident to operation. 



! 23. Tendency to frighten horses. 

24. Characteristics of the auto- 

mobile. 

25. Judicial notice. 

26. Status of the bicycle. 

27. Is a vehicle or carriage. 

28. Held not to be a vehicle or 

carriage. 



§18. Automobile is lawful conveyance. While the auto- 
mobile is new in its use and novel in its construction and 
operation, there is nothing new in the principles of law that 
apply to its use on the highways.^ Such use is lawful, and its 
rights, subject to statutory regulations, are the same as other 
vehieles.2 Not only are these rights recognized and enforced 



1 Hannigan v. Wright, 5 Pen- 
new. Del. Rep. 537, 63 Atl. 234; 
House V. Cramer, 134 la. 374, 376, 
112 N. W. 3, 10 L. R. A. (N. S.) 
655. 

2 Delaware: Hannigan v. 
Wright, 5 Pennew. Del. Rep. 537, 
540, 63 Atl. 234; Simeone v. Lind- 
say, Del. (1907), 65 Atl. 778, 779. 

Illinois: Chicago v. Banker, 112 
111. App. 94, 99; Christy v. Elliott, 
216 111. 31, 48, 74 N. E. 1035, 1 
L. R. A. (N. S.) 215, 108 Am. St 
Rep. 196; Moses v. Pittsburgh etc. 
R. Co., 21 111. 516. 

Indiana: Indiana Springs Co. v. 
Brown, 165 Ind. 465, 468, 74 N. E. 
615, 1 L. R. A. (N. S.) 238; Brink- 
man V. Pacholke, Ind. App. 
(1908), 84 N. E. 762, 764; Bogue 
V. Bennett, 156 Ind. 478, 482, 83 
Am. St. Rep. 212; Wabash, St. L. 
& P. R. Co. v. Farver, 111 Ind. 



195. 198, 12 N. E. 296, 60 Am. Rep. 
696. 

Iowa: House v. Cramer, 134 la. 
374, 376, 112 N. W. 3, 10 L. R. A. 
(N. S.) 655; Strand v. Grinnell 
Auto. Garage Co., — la. — (1907), 
113 N. W. 488. 

Kentucky: Gregory v. Slaughter, 
124 Ky. 345, 99 S. W. 247, 8 L. 
R. A. (N. S.) 1228, 1232; Shin- 
kle V. McCulIough, 116 Ky. 960. 
965, 25 Ky. L. Rep. 1143, 77 S. W. 

196, 105 Am. St. Rep. 249. 
Maine: Towie v. Morse, 103 Me. 

250, 68 Atl. 1044. 

Michigan: Wright v. Crane, 142 
Mich. 508, 106 N. W. 71, 12 De- 
troit Leg. N. 794; Macomber v. 
Nichols, 34 Mich. 212, 22 Am. Rep. 
522. 

Missouri: State v. Swagerty, 
203 Mo. 517, 523, 102 S. W. 483, 
10 L. R. A. (N. S.) 601, 120 Am. 
16 



LEGAL STATUS. § 19 

by the courts,* but many statutes also recognize them in com- 
mon with the rights of other vehicles.* 

As was said by the court in the case of House v. Cramer :^ 

"The right to make use of an automobile as a vehicle of 
travel along the highways of the state is no longer an open 
question. The owners thereof have the same rights in the roads 
and streets as the drivers of horses or those riding a bicycle or 
traveling by some other vehicle. But they are to use this 
means of locomotion with due regards for the rights of others 
having occasion to travel on the highways." 

In a word, their owners are subject to that well-known 
maxim of the law that, "A man must so use his own property 
as not to interfere with others in the use of theirs. ' '^ 

§19. Automobile is not a nuisance. The use of the auto- 
mobile as a mode of conveyance on the public highways is not 
a nuisance. In a well considered case the court said: "Any 
method of travel may be adopted by individual members of 
the public which is an ordinary method of locomotion, or even 
an extraordinary method, if it is not of itself calculated to pre- 
vent a reasonably safe use of the streets by others." "Any 
usual method of travel along the streets cannot be declared- 
a nuisance. "'' 

Any proper use of the highway may under some circum- 
stances iuterfere with its use by others, and possibly render it 
dangerous. The appearance of any unusual object in the high- 
way may have some tendency to add to the dangers of travel 

St. Rep. 671; O'Donnell v. O'Neil, Wisconsin: Wis. Laws 1905, ch. 

130 Mo. App. 360, 109 S. W. 815; 305, sec. 5. 

Hall V. Compton, 130 Mo. App. s Brlnkman v. Pacholke, Ind. 

675, 108 S. W. 1122. App. (1908), 84 N. B. 762, 764; 

Mew Jersey: Starr v. Camden Houte v. Cramer, 134 la. 374, 376, 

& A. E. Co., 24 N. J. L. 592. 112 N. W. 3, 10 L. R. A. (N. S.) 

New York: Corcoran v. New 655. 

York, 188 N. Y. 131, 139; 80 N. E. ^Wis. Laws 1905, ch. 305, sec. 

660; Knight v. Lanier, 69 N. Y. 5. See statutes of the various 

App. Dlv. 454, 458, 74 N. Y. Supp. states. 

&39. 5 134 la. 374, 376, 112 N. W. 3, 

Pennsylvania: Radnor Town- 10 L. R. A. (N. S.) 655. 

ship V. Bell, 27 Pa. Super. Ct. 1. eWolf v. Des Moines Elevator 

Rhode Island: Bennett v. Co., 126 la. 659. 

Lovell, 12 R. I. 166, 34 Am. Rep. 'Chicago v. Banker, 112 111. 

628. App. 94, 97; Chicago v. Collins, 

175 111. 445, 456, 51 N. E. 907. 
2 17 



§ 20 LAW OF AUTOMOBILES. 

by means of horse drawn vehicles. But merely because it 
may have a tendency to frighten horses and thereby imperil 
the use of the highway by others, is no ground for declaring 
the automobile to be a public nuisancCj and surrendering the 
highways to the exclusive use of vehicles drawn by horses.* 

§20, Same — Not a dangerous machine. While it is true 
that the operation of the automobile is attended with some 
dangers not common to the use of ordinary vehicles,^ it is not, 
on that account, to be classed as a dangerous machine within 
the meaning of the law requiring the owner of dangerous in- 
strumentalities to exercise a proper degree of care to guard, 
control, and protect them.io 

The law requires of persons having the possession and control 
of dangerous instrumentalities a degree of care commensurate 
with the dangerous character of the article ; and as the hazard 
from their use increases the responsibility of the person employ- 
ing them becomes stricter and may amount to insurance of 
safety.i^ The owner is liable for the improper use of them by 

8 Holland v. Bartch, 120 Ind. 46, 92 Pac. 433, 434, 14 L. R. A. 

52, 16 Am. St. Rep. 307; Wabash, (N. S.) 216. 

St. L. & P. R. Co. V. Parver, 111 ii Illinois: Reddick v. General 

Ind. 195, 199, 12 N. E. 296, 60 Am. Chemical Co., 124 111. App. 31, 34; 

Rep. 696. Palm v. Ivorson, 117 111. App. 535. 

"A street car, a steam thresh- Massachusetts: Bellino v. Go- 
ing machine, or a flre engine, lumbus Construction Co., 188 
might frighten some horses, and Mass. 430, 74 N. B. 684; Welling- 
yet they are not regarded as ton v. Downer Kerosene Oil Co., 
nuisances per se, nor dangerous to 104 Mass. 64. 
have in common use, if handled Michigan: Macomber v. Nichols, 
with care." Chicago G. W. R. Co. 34 Mich. 212, 22 Am. Rep. 522. 
V. Kenyon, 70 111. App. 567, 569- Minnesota: Whittaker v. Stang- 
570. vick, 100 Minn. 386, 391, 111 N. W. 

See also, Gilbert v. Flint & P. 295, 10 L. R. A. (N. S.) 921; 

M. R. Co., 51 Mich. 488, 47 Am. Mattson v. Minnesota & N. W. R, 

Rep. 592; Macomber v. Nichols, 34 Co., 95 Minn. 477, 104 N. W. 433, 

Mich. 212, 22 Am. Rep. 522; Bu- 70 L. R. A. 503, 111 Am. St. Rep! 

chanan's Sons v. Cranford Co., 112 483. 

N. Y. App. Div. 278, 98 N. Y. Supp. Missouri: Morgan v. Cox, 22 Mo. 

378; Com. v. Allen, 148 Pa. St. 373; Paden v. Van Blarcom, 100 

358, 16 L. R. A. 148, 33 Am. St. Mo. App. 185, 198, affirmed 181 

Rep. 830. Mo. 117, 79 S. W. 1195. 

sLampe v. Jacobson, 46 Wash. Ohio: Railroad Co. v. Shields, 47 

533, 536, 90 Pac. 654, 655. Ohio St. 387, 24 N. E. 658, 8 L. R. 

10 Jones V. Hoge, 47 Wash. 663, A. 464, 23 Ohio L. J. 171, 18 

18 



LEGAL STATUS. § 20 

a servant, even while acting outside the scope of his employ- 
ment.12 

Accordingly it was contended that the owner of an auto- 
mobile was liable in damages where his chauffeur took the auto- 
mobile from the garage without his knowledge or permission 
and while using it on a personal errand ran over and injured a 
pedestrian. But the court rejected the contention, holding 
that, as the servant was not engaged in his master's business at 
the time of the accident, the owner was not liable merely be- 
cause he had made it possible for the servant to make use of 
the automobile.^' 

However, the possession of a powerful vehicle like the auto- 
mobile, which, if not carefully controlled, may become a source 
of great danger to others, imposes on the user the duty of ob- 
serving a degree of care proportionate to the danger its use 
involves.^* 

In one case it was attempted to hold the master responsible 
for the acts of the servant in negligently running into a person 
on the street while operating his master's automobile with the 
master's knowledge and consent, on the ground that the auto- 
mobile was a dangerous instrumentality, and that, having been 
intrusted to the chauffeur, the liability of the master still at- 
tached because of its dangerous character. But the court held 
that, "The automobile is not necessarily a dangerous device. 
It is an ordinary vehicle of , pleasure and business. It is no 

"Wash L. Rep. 577, 31 Cent. L. J. 92 Pac. 433. 14 L. R. A. (N. S.) 

168. 8 Rail. & Corp. L. J. 441. 216. 

Texas: Galveston etc. R. Co. v. See also, Bellino v. Columbus 

Currle, Tex. (1906), 96 S. W. 1073, Construction Co.. 188 Mass. 430, 

10 L. R. A. (N. S.) 367. 74 N. E. 684. 

Washington: Jones v. Hoge, 47 ^* Michigan: Wright v. Crane, 

Wash. 663, 92 Pac. 433, 434, 14 L. 142 Mich. 508, 106 N. W. 71, 12 

R. A. (N. S.) 216. Detroit Leg. N. 794. 

12 Bellino v. Columbus Construe- Minnesota: Whittaker v. Stang- 

tlon Co., 188 Mass. 430, 74 N. E. vick, 100 Minn. 386, 391, 111 N. 

684; Railroad Co. v. Shields, 47 W. 295, 10 L. R. A. (N. S.) 921. 
Ohio St. 387, 24 N. E. 658, 8 L. R. Missouri: McFern v. Gardner, 

A. 464, 23 Ohio L. J. 171, 18 Wash. 121 Mo. App. 1, 97 S. W. 972. 
L. Rep. 577, 31 Cent. L. J. 168, 8 Rhode Island: Bennett v. Lov- 

Rail. & Corp. L. J. 441; Jones v. ell, 12 R. I. 166, 34 Am. Rep. 628. 
Hoge, 47 Wash. 663, 92 Pac. 433, Washington: Lampe v. Jacob- 

14 L. R. A. (N. S.) 216. son, 46 Wash. 533, 536, 90 Pac. 

t8 Jones V. Hoge, 47 Wash. 663, 654. 
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more dangerous jier se than a team of horses and a carriage, 
or a gun, or a sail boat, or a motor launch. "^^ 

§21. Same — Not classed with ferodous animals. The law 
that makes the owner of a vicious animal, who has knowledge 
of its vicious propensities, prima facie liable to any one in- 
jured by such animal which the owner has allowed to get be- 
yond his control,!^ does not apply to automobiles.^^ 

In a Georgia case it was aptly said: "It is not the ferocity 
of automobiles that is to be feared, but the ferocity of those 
who drive them. They are not to be classed with bad dogs, 
vicious buUs, and evil disposed mules and the like."^^ 

§22. Same — Noises incident to operation. The ordinary 
noises incident to the operation of the automobile are not, of 
themselves, negligent.!^ 



, 15 Cunningham v. Castle, 111 N. 
Y. Supp. 1057, 1061. 

te Alaiama: Hays v. Miller, Ala. 
(1907), 43 So. 818. 

California: Laverone v. Mangi- 
anti, 41 Cal. 138, 141, 10 Am. Rep. 
269. 

Illinois: Knightlinger v. Bgan, 
75 111. 141; Alilstrand v. Bishop, 
88 111. App. 424, 427. 

Indiana: Partlow v. Haggarty, 
35 Ind. 178, 180. 

Iowa: Parsons v. Manser, 119 
la. 88, 93 N. W. 86, 62 L. R. A. 
132, 97 Am. St. Rep. 283. 

Massachusetts: Marble v. Ross, 
124 Mass. 44, 47, 6 Cent. L.. J. 157. 

Michigan: Snow v. McCracken, 
107 Mich. 49, 64 N. W. 866. 

New Jersey: State v. Remhoffi, 
55 N. J. L. 475, 479, 26 Atl. 860. 

New York: Muller v. McKesgon, 
73 N. Y. 195, 199; Soronen v. Von 
Pustau, 112 N. Y. App. Div. 437, 
98 N. Y. Supp. 431. 

Texas: Barklow v. Avery, Tex. 
Civ. App. (1905), 89 S. W. 417. 

Vermont: Oakes v. Spalding, 40 
Vt. 347, 351. 

Washington: Harris v. Carstens 



Packing Co., 43 Wash. 647, 651, 86 
Pac. 1125, 6 L. R. A. (N. S.) 1164; 
Lynch v. Kineth, 36 Wash. 368, 
370, 78 Pac. 923, 104 Am. St. Rep. 
958. 

United States: Spring Co. v. Ed- 
gar, 99 U. S. 645, 651, 25 L. Ed. 
487. 

17 Lewis V. Amorous, Ga. App. 
(1907), 59 S. E. 338, 340. 

18 Lewis V. Amorous, Ga. App. 
(1907), 59 S. E. 338, 340. 

19 Alabama: Stanton v. Louis- 
ville & N. R. Co., 91 Ala. 382, 386, 
8 So. 798. 

Indiana: Indiana Springs Co. v. 
Brown, 165 Ind. 465, 468, 74 N. E. 
615, 1 L. R. A. (N. S.) 238. 

Iowa: House v. Cramer, 134 la. 
374, 377, 112 N. W. 3, 10 L. R. A. 
(N. S.) 655; Wolf v. Des Moines 
Elevator Co., 126 la. 659. 

Maryland: Duval v. Baltimore 
& O. R. Co., 73 Md. 516, 21 AU. 
496. 

Massachusetts: Favor v. Boston 
& L. R. Corp., 114. Mass. 350. 

Mississippi: McCerrin v. Ala- 
bama & V. R. Co., 72 Miss. 1013, 18 
So. 420. 

Nebraska: Omaha & R. V. R. 
20 
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§22 



Even when standing still, if the machinery is yet in motion, 
some automobiles make a whirring, grinding sound, but if 
one is stopping but briefly, it is not negligence as a matter 
of law to allow the explosions of the engine to continue.^" 

But noises may be emitted from an automobile under such 
circumstances as to render the owner liable.^' 

Thus, where a railroad engineer blew off steam in order to 
frighten children, and a child was frightened so that it fell 
and sustained a broken leg, the company was held liable, the 
negligence consisting ia the manner and place of blowing off 
the steam.22 

And, as was said in the case of Nason v. West'^* with ref- 



Co. V. Clarke, 39 Neb. 65, 57 N. 
W. 545. 

Tslew York: Nason v. West, 31 
N. Y. Misc. 583. 586. 65 N. Y. Supp. 
651. 

North Carolina: Brendle v. 
Spencer, 125 N. C. 474, 34 S. B. 
634; Doster v. Charlotte St. R. Co., 
117 N. C. 651, 661, 23 S. E. 449. 

Wisconsin: Cahoon v. Chicago 
& N. W. R. Co., 85 Wis. 570, 55 
N. W. 900. 

The mere fact that a horse be- 
comes frightened at an electric car 
and the sounding of its gong, and 
runs away, does not make the car 
company liable. There must be 
some misconduct on the part of 
the company's servant having con- 
trol of the car. Galesburg Elec- 
tric & P. Co. V. Manville, 61 111. 
App. 490, 492. 

The ordinary use of a railroad 
engine, and the ordinary sound- 
ing of the whistle and allowing 
the steam to escape is not negli- 
gence. Indianapolis Union R. Co. 
V. Boettchgr, 131 Ind. 82, 84, 28 
N. B. 551. 

There can be no liability for 
injury resulting from the ordinary 
noises of an automobile. Eich- 
man v. Buchhelt, 128 Wis. 385, 
391, 107 N. W. 325. 



20 House V. Cramer, 134 la. 374, 
377, 112 N. W. 3, 10 L. R. A. (N. 
S.) 655. 

21 Alabama: Stanton v. Louis- 
ville & N. R. Co., 91 Ala. 382, 386, 
8 So. 798. 

Georgia: Georgia R. Co. v. 
Thomas, 73 Ga. 350, 355. 

Illinois: Toledo, W. & W. R. Co. 
v. Harmon, 47 111. 298, 95 Am. Dec. 
489. 

Indiana: Indianapolis Union R. 
Co. V. Boettcher. 131 Ind. 82, 28 
N. E. 551. 

Iowa: Andrews v. Mason City & 
F. D. R. Co., 77 la. 669; Alsever 
v. Minneapolis & St. L. R. Co., 115 
la. 338, 88 N. W. 841. 

Kansas: Culp v. Atchison & N. 
R. Co., 17 Kan. 475. 

Nebraska: Omaha & R. V. R. 
Co. V. Clark, 39 Neb. 65, 68, 57 
N. W. 545. 

North Carolina: Breudle v. 
Spencer, 125 N. C. 474, 34 S. B. 
634. 

Pennsylvania: Pennsylvania R, 
Co. V. Barnett, 59 Pa. St. 259, 265. 

22 Alsever v. Minneapolis & St. 
L. R. Co., 115 la. 338, 88 N. W. 
841. 

23 31 N. Y. Misc. 583, 586, 65 N. 
Y. Supp. 651. 
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§ 23 LAW OP AUTOMOBILES. 

erenee to automobiles: "It will not do to say that it is 
proper to run any kind of a contrivance on the street in 
which persons may be carried. A machine that would go 
puffing and snorting through the streets might be a nuisance." 
But such is not the ordinary and usual conduct of the auto- 
mobile. What noises are negligent depend upon all the cir- 
cumstances at the time; noises that would not be negligent 
if no one were in sight might amount to gross negligence 
if one were in the act of passing a team of horses on the 
highway.2* 

§23. Same— Tendency to fiighten horses. The mere fact 
that the use of automobiles on the public highways is apt to 
frighten horses is no reason for adjudging them nuisances.*" 

Horses would as likely become frightened at the primitive 
ox team and wagon of the prairie-schooner variety as at auto- 
mobiles, and certainly no one will deny the right of the oxen 
and wagon to use the public highways.*^ 

Bicycles formerly frightened horses, but no liability arose 
on that account.*'' 

So, automobiles running at moderate speed and operated 
in a careful manner, may cause fright to horses unused to 
them, but the horses must get used to them or the driver take 
his chances.*^ 

The operator of an automobile is charged with the knowl- 
edge that his vehicle may frighten horses, ^^ and the fact 
that horses are likely to become frightened at the automobile 

2* If an engineer, where teams Minnesota: Thompson v. Dodge, 

are constantly passing unneces- 58 Minn. 555. 

sarily opens the valves of his New York: Nason v. West, 31 

engine and frightens such horses N. Y. Misc. 583, 586, 65 N. Y. Supp. 

and causes them to run away and 651. 

commit injury, his employer will 2« Nason v. West, 31 N. Y. Misc. 

be liable. Omaha & R. V. R. Co. 583, 586, 65 N. Y. Supp. 651. 

V. Clarke, 39 Neb. 65, 68, 57 N. W. " Holland v. Bartch, 120 Ind. 

545. 46; Thompson v. Dodge, 58 Minn. 

i^ Illinois: Moses v. Pittsburgh ^^5. 

etc. R. Co., 21 111. 516. "' Towle v. Morse, 103 Me. 250, 

Maine: Towle v. Morse, 103 Me. ^^ ^^- ^^^^' ^^^""^ ^- ^^^^- ^1 
250 68 Atl 1044 ^- ^- ^*^*'- ^^^- ^^^' ^^ N. Y. Supp. 

651. 



Michigan: Macomber v. Nichols, 
34 Mich. 212, 22 Am. Rep. 522. 



28 House V. Cramer, 134 la. 374, 
377, 112 N. W. 3, 10 L. R. A. 
(N. S.) 655. 
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is a material element in the question of due care on the part 
of the drivers of both horses and automobiles.*" 

§ 24. Characteristics of the automobile. In itseU the auto- 
mobile is harmless and characterless. It is only when human 
agency intervenes that it assumes characteristics peculiarly 
its own.3i It is capable of being driven at a high rate of 
speed ;32 it ig heavy, powerful, fast, and generally noisy,** 
its shape is unusual; it is propelled by a power within itself, 
and produces a puffing noise when in motion,** and, if care- 
lessly handled, may become as terrifying as it is dangerous.*^ 
On account of its great weight and strength, it is capable, in 
a collision with an ordinary vehicle, of smashing it without 
serious injury to itself.*^ 

§25. Same — Judicial notice. Under a statute which pro- 
vides that courts wiU take judicial notice "of the true sig- 
nificance of all English words and phrases," it has been held 
that courts will take judicial notice of an automobile and 
its characteristics and the consequences of its use. Thus a 
court may take judicial notice that an automobile makes an 
unusual noise; that it can be driven at a great velocity — at a 
speed many times greater than that of ordinary vehicles hauled 
by animals, and that it is highly dangerous when used on 
country roads.*^ This does not mean that they should be 
excluded from the highways, but merely that they are a 
source of danger to users of ordinary modes of conveyance ;*8 
and the courts will take notice of this fact without requiring 
proof. 

aoTowle V. Morse, 103 Me. 250, 160; Hall v. Compton, 130 Mo. 

68 Atl. 1044; Wright v. Crane, 142 App. 675, 108 S. W. 1122, 1124. 

Mich. 508, 106 N. W. 71, 12 De- 3* Christy v. Elliott, 216 111. 31, 

troit Leg. N. 794. 40, 74 N. E. 1035, 1 L. R. A. (N. 

31 Lewis V. Amorous, 6a. App. S.) 215, 108 Am. St. Rep. 196. 
(1907), 59 S. E. 338, 340. as Ex parte Berry, 147 Cal. 523, 

32 Ex parte Berry, 147 Cal 523, 524, 82 Pac. 44, 109 Am. St. Rep. 
524, 82 Pac. 44, 109 Am. St. Rep. 160; Com. v. Boyd, 188 Mass. 
160; Brinkman v. Pacholke, Ind. 79, 74 N. E. 255. 

App. (1908), 84 N. E. 762, 764; seMcFern v. Gardner, 121 Mo. 

Com. V. Boyd, 188 Mass. 79, 74 App. 1, 10, 97 S. W. 972. 

N. B. 255; McFern v. Gardner, 121 "Ex parte Berry, 147 Cal. 523, 

Mo. App. 1, 10, 97 S. W. 972. 524, 82 Pac. 44, 109 Am. St. Rep. 

33 Ex parte Berry, 147 Cal. 523, 160. 

524, 82 Pac. 44, 109 Am. St. Rep. as Brazier v. Philadelphia, 15 Pa. 
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§§ 26-28 LAW OF AUTOMOBILES. 

§ 26. Status of the bicycle. The bicycle is a light carriage 
or vehicle for the conveyance of persons and property. Its 
position on the public highways is much the same as that of 
the automobile, and the principles of law applied to it in the 
cases cited will be found useful when applied to the auto- 
mobile. 

§ 27. — ^Same — ^Is a vehicle or carriage. That the bicycle is 
a vehicle or carriage, generally speaking, is sustained by a 
long line of decisions. Thus under a statute exempting to 
the head of a family, among other things, "a wagon or other 
vehicle," a bicycle was held to be such vehicle and exempt.^^ 
A city ordinance providing that no person shall place or draw 
any wagon, cart or other vehicle on any sidewalk was held 
to include a bicycle;*" and a bicycle was held to be "a two- 
wheeled carriage" within the meaning of an act empowering 
a turnpike company to collect toll for the passage of car- 
riages.*! While it has equal rights on the highways with 
other vehicles, it is subject to the same obligations, and one 
using it as a mode of conveyance is bound to exercise a 
reasonable degree of care to avoid interfering with others in 
the exercise of similar rights.** 

§ 28. Some — HsM not to be a vehicle or carriage. In cer^ 

Dlst. 14, 16, affirmed 215 Pa. St. Kansas: Swift v. Topeka, 43 

297, 64 Atl. 508. Kan. 671, 23 Pac. 1075. 

38 Hoberts v. Parker, 117 la. Michigan: Myers v. Hinds, 110 

389, 90 N. W. 744, 57 L. R. A. 764. Mich. 300, 68 N. W. 156, 33 L. R. 

94 Am. St. Rep. 316. A. 356. 

*oGagnier v. Fargo, 11 N. D. Missouri: State ex rel. v. Mis- 

73, 88 N. W. 1030, 95 Am. St. Rep. souri Pacific R. Co., 71 Mo. App. 

705. 385. 

^iGeiger v. Perkiomen & R. North Dakota: Gagnier v. Far- 
Turnpike Road, 167 Pa. St. 582. go, 11 N. D. 73, 88 N. W. 1030, 95 

i^Aldiama: Davis v. Petrino- Am. St. Rep. 705. 

victi, 112 Ala. 654, 21 So. 344, 36 Pennsylvania: Lacy v. Winn, 4 

L. R. A. 615. Pa. Dlst. 409, 412; Taylor v. Union 

Illinois: North Chicago St R. Traction Co.. 184 Pa. St. 465, 40 

Co. V. Cossar, 203 111. 608, 68 N. Atl. 159; Com. v. Forrest, 170 Pa. 

E. 88. St. 40, 32 Atl. 653; Geiger v. Per- 

Indiana: Holland v. Bartch. 120 kiomen & R. Turnpike Road, 167 

Ind. 46 ; Mercer v. Corbin, 117 Ind. Pa. St. 582. 

450, 20 N. E. 132, 3 L. R. A. 221. Rhode Island: State v. Collins, 

Iowa: Roberts v. Parker, 117 16 R. I. 371, 17 Atl. 131, 3 L. R. 

la. 389, 90 N. W. 744, 57 L. R. A. A. 394. 

764, 94 Am. St. Rep. 316. Texas: Laredo Electric & R. Co. 
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LEGAL STATUS. § 28 

tain instances it has been held that the bicycle could not be 
classed as a vehicle or carriage. Thus, where a turnpike 
company was authorized to charge a certain toll "for every 
carriage of whatever description, and for whatever purpose, 
which shall be drawn or impelled, or set or kept in motion 
by steam or other power or agency than being drawn by 
any horse or horses, or other beast of draught," it was held 
that the bicycle was not a carriage liable to toll under such 
act.*3 

A person riding a bicycle is not traveling as an ordinary 
passenger in a vehicle.** 

Under a statute providing that highways shall be kept in 
repair so that the same may be reasonably safe and convenient 
for travelers, with their horses, teams and carriages at all 
seasons of the year, it was declared that a bicycle is not a 
carriage within the meaning of the statute, so as to entitle 
one injured by being thrown from his bicycle by a defect in 
the highway to recover for the injury .*5 

A bicycle is not included in a statute which exempts from 
execution to the head of a family, among other things, "one 
wagon, cart or dray."*® 

V. Hamilton, 23 Tex. Civ. App. 480, The bicycle is a carriage under 

484. 14 and 15 Vict, eh. 92. McGee v. 

Virginia: Jones v. Williamsburg, McGrath, 30 L. R. Ir. 41; Bncy. 

97 Va. 722, 34 S. B. 883, 47 L. R. of the Laws of Eng., vol. 4, p. 

A. 294. 90. 

Canada: Reg. v. Justin, 24 Ont. The bicycle is a vehicle or car- 

327. riage and its use on the public 

England: Taylor v. Goodwin, L. highway is lawful. Thompson v. 

R. 4 Q. B. Div. 228, 27 Weekly Dodge, 58 Minn. 555, 60 N. W. 545. 

Rep. 489; Ellis v. Nott-Bower, 60 "Bicycle" and "velocipede" are 

J. P. 760. convertible terms. State ex rel. v. 

Anderson's Law Diet, tit. "Bi- Missouri Pacific R. Co., 71 Mo. 

cycle." App. 385, 391; Cent. Diet. 

Bouvler's Law Diet, tit "Bi- *3 Williams v. Ellis, 1880, 5 Q. 

cycle." B. Div. 175. 

Standard Diet., tit. "Bicycle." 44 McMillan v. Sun Life Assur. 

A bicycle is a vehicle and its Co., 4 Scots L. T. 98. 

proper place is upon the highway, *^ Richardson v. Danvers, 176 

or the street proper, and not upon Mass. 413, 57 N. E. 688, 50 L. R. 

the sidewalk. Fielder v. Tipton, A. 127, 79 Am. St Rep. 320. 

Ala. (1906), 42 So. 985, 8 L. R. A. *" ghadewald v. Phillips, 72 

(N S ) 1268. Minn. 520, 75 N. W. 717. 
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§ 28 LAW OF AUTOMOBILES. 

For further illustrations see the cases cited in the notes.*'' 

" A bicycle does not come with- horses, does not include the bi- 

in the description "sledge, drag, or cycle. Murfln v. Detroit & B. 

such like carriage," occurring in a Plank Road Co., 113 Mich. 675, 71 

statute imposing a toll upon such N. W. 1108, 38 L. R. A. 198, 67 

vehicles. Smith v. Kynnersley, 66 Am. St. Rep. 489. 

J. P. 679. Bicycles are not embraced in 

A statute giving turnpike com- the class of things denoted by the 

panics the right to collect toll words "personal or ordinary bag- 

from persons riding over their gage." State ex rel. v. Missouri 

roads in vehicles drawn by Pacific R. Co., 71 Mo. App. 385. 
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late the use of property. 

31. Limitation of police power. 

32. Power of the State to regu- 

late the use of automo- 
bUes. 

33. Repeal of law by implication 

in regulation of automo- 
biles. 

34. Necessity of regulation. 

35. Necessity for uniform regu- 

lation. 

36. Regulation of speed. 

37. Speed having regard to the 

traffic on the highway. 

38. Construction of penal stat- 

utes touching automo- 
biles. 

39. Effect of partial invalidity of 

statute regulating automo- 
biles. 

40. One subject to be expressed 

in the title. 

41. Automobile regulation as 

class legislation. 

42. Exempting automobiles kept 

in stock — Construction of 
statute. 



§ 43. Laws applied to automobiles 
owned by corporations, 
etc. 

44. Stopping on signal and mov- 

ing forward when neces- 
sary. 

45. Meaning of "steam" as ap- 

plied to automobiles by 
statute. 

46. Construction of phrase 

"whenever it shall ap- 
pear." 

47. Meaning of "ride or drive." 

48. Meaning of "approaching." 

49. Stopping on signal. 

50. Distinction between stopping 

vehicle and stopping mo- 
tive power. 

51. Laws regulating traction en- 

gines not applicable to au- 
tomobiles. 

52. Registration and display of 

number — Purpose. 
63. Constitutionality of the law. 

54. Taking of property. 

55. Personal liberty. 

56. Meaning of "due process of 

law" or "law of the land." 

57. Privileges and immunities of 

citizens. 



§29. Police power describfid. While the tenn "police 
power" is not capable of exact definition,' it may be said 

1 Colorado: In re Morgan, 26 Miss. 378, 407, 34 Am. Rep. 451. 



Colo. 415, 422, 77 Am. St. Rep. 
269. 

Indiana: Indianapolis v. Con- 
sumers Gas Trust Co., 140 Ind. 
107, 118, 49 Am. St. Rep. 183. 



New York: People v. King, 110 
N. Y. 418, 423, 18 N. B. 245, 1 L. 
R. A. 293, 6 Am. St. Rep. 389. 

Rhode Island: State v. Dalton, 
22 R. I. 77, 80, 46 Atl. 234, 48 L. 



Mississippi: Macon v. Patty, 57 R. A. 775, 84 Am. St. Rep. 818. 
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to be that power, inherent in the state, whereby it may enact 
and enforce all laws for the protection, maintenance or ad- 
vancement of the health, safety, morals, comfort, quiet, con- 
venience, welfare and prosperity of the people.* 

Washington: Karasek v. Peier, North Carolina: State v. Wil- 

22 Wash. 419, 426, 61 Pac. 33. 50 llama, N. C. (1908), 61 S. B. 61, 

L. R. A. 345. 63. 

United States: New Orleans Gas 



Co. V. Louisiana Light Co., 115 U. 
S. 650, 661, 6 Sup. Ct. 252, 29 L. 
Ed. 516; Beer Co. v. Maseachu- 
eetts, 97 U. S. 25, 33, 24 L. Ed. 



Pennsylvania: Radnor Town- 
ship V. Bell, 27 Pa. Super. Ct 1, 6; 
Com. T. Vrooman, 164 Pa. St. 306, 
44 Am. St. Rep. 603. 

Rhode Island: Harrington v. 



989; Slaughter-House Cases, 83 U. Board of Aldermen, 20 R. I. 233, 

S. (16 Wall.) 36, 62, 21 L. Ed. 394. 237. 

2 Arkansas: McLean v. State, 81 Vermont : Thorpe v. Rutland & 

Ark. 304, 98 S. W. 729. B. R. Co., 27 Vt. 140, 149. 

California: PlumaB Co. v. Virginia: Young v. Com., 101 

Wheeler. 149 Cal. 758, 762, 87 Pac. Va. 853, 863, 45 S. E. 327. 

909. Washington: State v. Walker, 

Idaho: Walker v. Bacon. 11 Wash. (1907), 92 Pac. 775. 

Idaho 127, 81 Pac. 155. affirmed United States: Reynolds v. 

204 U. S. 311, 27 Sup. Ct. 289, 51 United State, 98 U. S. 145; Lawton 

L. Ed. 499. V. Steele, 152 U. S. 133, 14 Sup. Ct. 

Illinois: Belleville v. Turnpike 499; Chicago, B. & Q. R. Co. v. 

Co., 234 111. 428, 437, 84 N. B. 1049. People, 200 U. S. 561, 592, 26 Sup. 

Indiana: Cincinnati, I. & W. R. Ct. 341, 50 L. Ed. 596. 

Co. V. ConnersviUe, Ind. (1908), 83 McQuillin, Mun. Ord., sec. 429. 

N. E. 503. Freund, Pol. Pow., sec. 2, et seq. 

Iowa: Brady v. Mattern, 125 la. The police power is not limited 

158, 162, 100 N. W. 358. to regulations to promote the pub- 

Kansas: MefEert v. Medical He health, morals, or safety, but 

Board, 66 Kan. 710, 72 Pac. 247, 1 may be extended to such regula- 

L. R. A. (N. S.) 811. tions as will promote the public 

Kentucky: Sanders v. Com., 117 convenience and general prosper- 

Ky. 1, 77 S. W. 358. 1 L. R. A. Ity. Willams v. State, Ark (1908), 

(N. S.) 932. 108 S. W. 838. 

Missouri: St. Louis v. Grafeman The state inherently possesses 

Dairy Co., 190 Mo. 492, 503, 89 such power of restraint upon prl- 

S. W. 617, 1 L. R. A. (N. S.) 936; vate rights as may be found ne- 

State V. Whltaker, 160 Mo. 59, 60 cessary and appropriate to pro- 

S. W. 1068. mote the health, comfort, safety, 

Nevada: Ex parte Boyce, 27 Nev. and welfare of society. Christy v. 



299, 75 Pac. 1. 



Elliott, 216 111. 31, 40, 74 N. B. 



New Jersey: Hopper v. Stack, 69 1035, 1 L. R. A. (N. S.) 215, 108 



N. J. L. 562, 56 Atl. 1. 

New York: People v. King, 110 
N. Y. 418, 423, 18 N. E. 245, 1 L. 
R. A. 293, 6 Am. St. Rep. 389. 



Am. St. Rep. 196. 

"All laws for the protection of 
the lives, limbs, health, and quiet 
of persons, and the security of all 
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Blackstone says that the police power consists of "The due 
regulation and domestic order of the kingdom, whereby the 
individuals of the state, like members of a well-governed 
family, are bound to conform their general behavior to the 
rules of propriety, good neighborhood and good manners, and 
to be decent, industrious and inoffensive in their respective 
stations. ' '^ 

Upon this power depends the existence and security of 
social order, the life and health of the citizens, the beneficial 
use of property; in fact, it forms the very foundation of our 
social system.* It is founded on the legal maxim that "every 
man should so use his own property as not to injure that of 
another,"^ and upon the right and duty of the state to pro- 
tect its citizens and provide for the safety and good order 
of society.^ 

It is so necessary to the security of the state and the wel- 
fare of its citizens that the state cannot, by contract or other- 
wise, divest itself of such power; nor can a municipal corpo- 
ration to which the power has been delegated by the state.''' 

§30. Power of the state to regulate the use of property. 
Under the police power of the state the Legislature may enact 
all manner of wholesome and reasonable laws, not repugnant 
to the constitution, which it may deem for the good and wel- 

property within the state, fall ^ Colorado: White v. Farmers 

within this general power of the Highline Canal Co., 22 Colo. 191, 

government." State v. Noyes, 47 200. 

Me. 189, 212. Kentucky: Com. v. Douglass, 100 

3 4 Bl. Com. 162. Ky. 116, 126, 66 Am. St. Rep. 328. 

4 Radnor Township v. Bell, 27 Minnesota: State ex rel. v. St. 

Pa. Super. Ct. 1, 6; Philadelphia Paul, M. & M. R. Co., 98 Minn. 

V. Brabender, 17 Pa. Super Ct. 331, 380, 403, 108 N. W. 261. 

201 Pa. St. 574; Wilkes-Barre v. Missouri: Westport v. Mulhol- 

Garahed, 11 Pa. Super. Ct. 355. land, 159 Mo. 86, 95, 60 S. W. 77, 

5 Com. V. Bearse, 132 Mass. 542, 53 L. R. A. 442; State ex rel. v. 
546, 42 Am. St. Rep. 450; State Laclede Gas Light Co., 102 Mo. 
V. Yopp, 97 N. C. 477, 478, 2 Am. 472, 486, 22 Am. St. Rep. 789. 

St. Rep. 305; Harasek v. Peier, 22 Wisconsin: Chicago, M. & St. P. 

Wash. 419, 426, 61 Pac. 33, 50 L. R. Co. v. Milwaukee, 97 Wis. 418, 

R. A. 345. 422. 

6 Deems v. Mayor of Baltimore, United States: Powell v. Penn- 
80 Ind. 164, 173, 45 Am. St. Rep. sylvania, 127 U. S. 678, 683; Stone 
339; State v. Lee, 137 Mo. 143, v. Mississippi, 101 U. S. 814, 820. 
146. 
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fare of the people.* The state may pass laws regulating the 
conduct of business, professions, trades and pleasures,* and 
if a particular business is essentially injurious to the public 
it may be entirely prohibited. ^o 

The power to regulate invests the Legislature with a large 
discretion to determine what measures are necessary to pre- 
serve the public interests and protect private rights.^ ^ 

The word "regulate," when used in this respect, means to 
govern, direct or control by rule or restriction; to subject to 
governing priuciples of law.^^ j^ jg synonymous with 



s Arkansas : Williams v. State, 
Ark. (1908), 108 S. W. 838. 

Illinois: Lake View v. Rose Hill 
Gem. Co., 70 111. 191, 194, 22 Am. 
Rep. 71. 

Indiana: Hockett v. State, 105 
Ind. 250, 255, 55 Am. Rep. 201. 

New York: People v. King, 110 
N. Y. 418, 423, 18 N. E. 245, 1 L. R. 
A. 293, 6 Am. St. Rep. 389. 

Rhode Island: Harrington v. 
Board of Aldermen, 20 R. I. 233, 
237. 

Wisconsin: State ex rel. v. Gary, 
126 Wis. 135, 141, 105 N. W. 792. 

» California: Sierra Co. v. Flan- 
igan, 149 Gal. 769, 87 Pao. 913. 

Idaho: Mullen & Co. v. Moseley, 
13 Idaho 457, 90 Pac. 986. 

Illinois: Chicago, B. & Q. R. Co. 
V. People, 212 111. 103, 72 N. E. 
219, affirmed 200 U. S. 561, 592, 

26 Sup. Ct. 341, 50 L. Ed. 596. 
Missouri: State v. Whitaker, 160 

Mo. 59, 60 S. W. 1068. 

Nevada: Ex parte Boyce, 27 Nev. 
299, 75 Pac. 1. 

New York: People v. Formosa, 
131 N. Y. 478, 482, 30 N. E. 492, 

27 Am. St. Rep. 612, affirming 61 
Hun. 272, 16 N. Y. Supp. 753; Ber- 
tholf V. O'Reilly, 74 N. Y. 509, 521. 

North Carolina: State v. Wil- 
liams, N. G. (1908), 61 S. E. 61, 
63. 



Pennsylvania: McCann v. Com., 
198 Pa. St. 509, 511, 48 Atl. 470. " 

Washington: State v. Walker, 
Wash. (1907), 92 Pac. 775. 

Wisconsin: State ex rel. v. Gary, 
126 Wis. 135, 139, 105 N. W. 792. 

United States: Gundllng v. Chi- 
cago, 177 IT. S. 183, 188; Crowley 
V. Christensen, 137 U. S. 86, 11 
Sup. Gt. 13, 34 L. Ed. 620. 

10 Brady v. Mattern, 125 la. 158, 
162, 100 N. W. 358. 

11 Harrington v. Board of Alder- 
men, 20 R. I. 233, 237; Lawton v. 
Steele, 152 U. S. 133, 14 Sup. Gt. 
499; State ex rel. v. Gary, 126 Wis. 
135, 141, 105 N. W. 792. 

12 Alabama: Miller v. Jones, 80 
Ala. 89, 96. 

Illinois: Chicago Dock & Ganal 
Go. V. Garrity, 115 III. 155. 163, 3 
N. E. 448. 

Indiana: Fisher v. Brower, 159 
Ind. 139, 148, 64 N. E. 614; Duck- 
wall V. New Albany, 25 Ind. 283. 

Kansas: Higgins v. Mitchell Co., 
6 Kan. App. 314, 316, 51 Pac. 72. 

Nebraska: State v. Ream, 16 
Neb. 681, 683, 21 N. W. 398. 

New York: Rochester v. West, 
29 N. Y. App. Div. 125, 130. 51 N. 
Y. Supp. 482. 

The power to regulate the use, 
means the power to fix the terms 
upon which it may be used. Hill 
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"govern. "13 If the public interests or public welfare ciearly 
require that the use of certain property be regulated, the state 
may lawfully restrict and control its use.^* And this power 
extends to the enactment of laws, not only for the protection 
of the public health, safety and morals, but for the public 
convenience and expediency as well.i^ Thus, railroad com- 
panies may be compelled to construct switches and sidetracks 
where their roads cross or meet, for the convenience of the 

V. St. Louis, 159 Mo. 159. 171, 60 New York: People v. Formosa, 

S. W. 116. 131 N. Y. 478, 482, 30 N. B. 492, 27 

The word implies the lawfulness Am. St. Rep. 612, afSrming 61 

of the thing regulated. Anderson Hun. 272, 16 N. Y. Supp. 753. 

V. Wellington, 40 Kan. 173, 19 Pac. Pennsylvania: McCann v. Com., 

719, 2 L. R. A. 110, 10 Am. St 198 Pa. St. 509, 511, 48 Atl. 470. 

Rep. 175. Rhode Island: Harrington v. 

The word "regulate" implies the Board of Aldermen, 20 R. I. 233, 

continued existence of the subject 237. 

matter to be regulated. State y. United States: Gundling v. Chi- 

Clark, 54 Mo. 17; State v. McCann, cago, 177 U. S. 183, 188. 

72 Tenn. 1, 13. ^^ Arkansas: Williams v. State, 

The power to regulate commerce Ark. (1908), 108 S. W. 838; Mc- 

means the power to prescribe Lean v. State, 81 Ark. 304, 98 

rules by which commerce is to be W. 729. 



governed. Gibbons v. Ogden, 22 
U. S. (9 Wheat.) 1, 196. 



Florida: State ex rel. v. Jackson- 
ville Terminal R. Co., 41 Fla. 377 



13 Fisher v. Brower, 159 Ind. 27 So. 225. 
139, 148, 64 N. E. 614; Otto Gas Idaho: Walker v. Bacon, 11 Ida- 
Engine Works V. Hare, 64 Kan. ho 127, 81 Pac. 155, affirmed 204 
78, 67 Pac. 444. U. S. 311, 27 Sup. Ct. 289, 51 L, 

1* California: Ex parte Loren- Ed. 499. 

zen, 128 Cal. 431, 437, 61 Pac. 68, Illinois: Chicago, B. & Q. R. Co, 

50 L. R. A. 55, 79 Am. St. Rep. 47. v. People, 212 111. 103, 72 N. B 

Illinois: Burdick v. People, 149 219, affirmed 200 U. S. 561, 592, 26 

111. 600, 41 Am. St. Rep. 329. Sup. Ct. 341, 50 L. Ed. 596. 

Kansas: Blaker v. Hood, 53 Kan. Indiana: Hockett v. State, 105 

499, 507, 36 Pac. 1115, 24 L. R. A. Ind. 250, 255, 55 Am. Rep. 201 



854. 

Maine: Preston v. Drew, 33 Me. 
558, 560, 54 Am. Dec. 639. 

Massachusetts: Com. v. Gilbert, 
160 Mass. 157, 160, 35 N. E. 454. 

Missouri: St. Louis v. Grafeman 
Dairy Co., 190 Mo. 492, 504, 89 S. Co. v. Pennsylvania, 114 U. S. 196, 
W. 617, 1 L. R. A. (N. S.) 936. 206; Lake Shore & M. S. R. Co. v. 

New Hampshire: State v. Rob- Ohio, 173 U. S. 285, 292. 
arts, N. H. (1908), 69 Atl. 722 
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Minnesota: Jacohson v. Wiscon- 
sin, M. & P. R. Co., 71 Minn. 519, 
74 N. W. 893, 40 L. R. A. 389. 

Missouri: State v. Wabash, St. 
L. & P. R. Co., 83 Mo. 144. 

United States: Glouster Ferry 
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public ;^s a ferry company may be compelled to land its boats 
at certain intervals ;^'^ and a railroad company to operate its 
entire road.i* 

The fact that a business or trade is lawful does not exempt 
it from reasonable regulation/^ nor does the right to exer- 
cise the power of regulation depend upon the morality of 
the action or conduct to be regulated. ^^ 

§ 31. Limitatioii of police power. By virtue of the consti- 
tution of our government the police power is limited by the 
organic law of the state and nation.^^ Therefore, to justify 
the state in interposing its authority in behalf of the public, 
it must appear that the interests of the public generally, as 
distinguished from a particular class, require such iaterfer- 
ence, and that the means are reasonably necessary for the 
accomplishment of the desired purpose, and not unduly op- 
pressive upon individuals.22 Thus, the Legislature cannot, 
under the guise of protecting public interests, impose unusual 
and unnecessary restrictions upon individual liberty, lawful 
occupation, or the use of property, ^^ nor overthrow vested 
18 Atlantic, S. R. & G. R. Co. v. Pennsylvania: Com. v. Vrooman, 



State, 42 Fla. 358, 29 So. 319, 89 
Am. St. Rep. 233. 

17 Madison v. Abbott, 118 Ind. 
337, 21 N. B. 28. 

18 People v. Louisville & N. R. 
Co., 120 111. 48; Brownell v. Old 



164 Pa. St. 306, 44 Am. St. Rep. 
603. 

Wisconsin: State ex rel. v. Chit- 
tenden, 127 Wis. 468, 519, 107 N. 
W. 500. 

United States: Lake Shore & M. 



Colony R. Co., 164 Mass. 29, 41 N. S. R. Co. v. Smith, 173 V. S. 684, 

E. 107, 29 L. R. A. 169, 49 Am. St. 689. 

Rep. 442. 22Lawton v. 



Steele, 152 U. S. 



19 St. Louis v. Grafeman Dairy 133, 137. 



Co., 190 Mo. 492, 504, 89 S. W. 617, ^iAlaiama: Joseph v. Randolph, 

1 L. R. A. (N. S.) 936; Gundling 71 Ala. 499, 507. 

V. Chicago, 177 U. S. 183, 188; Illinois: Bailey v. People, 190 

Hopper V. Stack, 69 N. J. L. 562, 111. 28, 38, 60 N. E. 98; Ritchie v. 



56 Atl. 1. 



People, 155 111. 



110, 40 N. B. 



20 Ex parte Meyers, Cal. App. 454, 29 L. R. A. 79, 46 Am. St. 



(1908), 94 Pac. 870. 

21 Missouri: State v. Layton, 160 
Mo. 474, 488. 

New York: Colon v. Lisk, 153 N. 



Rep. 315. 

Indiana: State v. Richcreek, 167 
Ind. 217, 230, 77 N. E. 1085. 

New York: People v. Gilson, 109 



Y. 188, 60 Am. St. Rep. 609; In re N. Y. 389, 398, 17 N. B. 343. 4 Am. 



Jacobs, 98 N. Y. 98, 108. 

North Carolina: State v. Moore, 
113 N. C. 697, 702. 



St. Rep. 465; People v. Zimmer- 
man, 102 N. Y. App. Div. 103, 92 
N. Y. Supp. 497. 
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rights.2* Its power is limited by the organic laws, and to 
enactments relating to tlie interests or welfare of the public,^^ 
and, hence, the state will not be allowed to encroach or tram- 
ple upon any of the just rights of the citizen, which the con- 
stitution intended to secure against diminution or abridg- 
ment, ^s Thus, property rights will not be permitted to be 
invaded under the guise of a police regulation for the preser- 
vation of health when such is clearly not the object and 
purpose of the regulation.^'' 

§32. Power of state to regxdate the use of automobiles. 
Under the police power, within the limitations outlined, it 
has long been recognized that the state may regulate travel 
on the public highways,^* which embraces the power to regu- 
late the use of automobiles thereon.^^ 



Virginia: Young v. Com., 101 
Va. 853, 863, 45 S. E. 327. 

Wisconsin: State ex rel. v. Gary, 
126 Wis. 135, 141, 105 N. W. 792. 

United States: New Orleans Gas 
Co. V. Louisiana Light Co., 115 
TJ. S. 650; Ex parte Drayton, 153 
Fed. 986, 989. 

2* State ex rel. v. Laclede Gas 
Light Co., 102 Mo. 472, 486, 22 Am. 
St. Rep. 789. 

25 Arkansas: Helena v. Dwyer, 
64 Ark. 424, 42 S. W. 1071, 39 L. 
R. A. 266, 62 Am. St. Rep. 206. 

New York: People v. Ringe, 125 
N. Y. App. Div. 592, 110 N. Y. 
Supp. 74; People v. Beattie, 96 N. 
Y. App. Div. 383, 385, 89 N. Y. 
Supp. 193. 

Pennsylvania: Godcharles v. 
Wigeman, 113 Pa. St. 431, 437. 

Washington: In re Aubrey, 36 
Wash. 308, 78 Pac. 900. 

United States: Lochner v. New 
York, 198 U. S. 45, 63, 25 Sup. Ct. 
539, 49 L. Ed. 937. 

26 'Vv atertown v. Mayo, 109 Mass. 
315, 319; State v. Julow, 129 Mo. 
163, 177; In re Jacobs, 98 N. Y. 
98, 108; Slaughter-House Cases, 83 
V. S. (16 Wall.) 36, 87, 21 L. Ed. 
394. 



27 Bailey v. People, 190 111. 28, 
38, 60 N. E. 98; Ritchie v. People, 
155 111. 98, 110, 40 N. B. 454, 29 
L. R. A. 79, 46 Am. St. Rep. 315. 

"A police regulation must not 
extend beyond that reasonable in- 
terference which tends to preserve 
and promote enjoyment, generally, 
of those inalienable rights with 
which all men are endowed, and 
to secure which governments are 
instituted among men." Bonnett 
V. Valuer, Wis. (1908), 116 N. W. 
885, 888. 

28 Twilley v. Perkins, 77 Md. 252, 
19 L. R. A. 632; State v. Yopp, 97 
N. C. 477, 2 Am. St. Rep. 305; 
Jones V. Brim, 165 U. S. 180, 182; 
Henry v. Roberts, 50 Fed. 902, 
904. 

29 Illinois: Christy v. Elliott, 216 
111. 31, 42, 74 N. B. 1035, 1 L. R, 
A. (N. S.) 215, 108 Am. St. Rep. 
196. 

Maryland: Fletcher v. Dixon, 
Md. App. (1908), 68 Atl. 875, 878. 

Massachusetts: Com. v. Boyd, 
188 Mass. 79, 74 N. E. 255; Com. 
V. Stodder, 2 Cush. 562, 570. 

Missouri: State v. Swagerty, 203 
Mo. 517, 102 S. W. 483, 10 L. R. A. 
(N. S.) 601, 120 Am. St. Rep. 671; 
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The general rule is thus tersely expressed in a late Mary- 
land ease: "The owner of an automobile has the right to 
use the public highway, yet, inasmuch as such use may be 
productive of injury to others, unless carefully run and man- 
aged, the Legislature has the undoubted right to regulate 
the speed and provide other reasonable regulations as to its 



use. 
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And in a leading Massachusetts case the Court observed: 
"There can be no question of the right of the Legislature, in 
the exercise of the police power, to regulate the driving of 
automobiles on the public ways."^' 

"Automobiles are vehicles of great speed and power, whose 
appearance is frightful to most horses that are unaccustomed 
to them. The use of them introduces a new element of danger 
to ordinary travelers on the highways, as well as to those 
riding in the automobiles. In order to protect the public 
great care should be exercised in the use of them. Statutory 
regulation of their speed while running on the highways is 
reasonable and proper for the promotion of the safety of the 
public. "32 

Thus statutes have been adjudged valid police regulations 
which require automobiles to be equipped with suitable brakes, 
a horn or other device for sounding alarm, with lights at 
night, and that reasonable precaution be taken when the ma- 
chine is left unattended in the highway to prevent its being 
started by meddlesome persons, notwithstanding such restric- 
tions may invade the right of liberty or property of the 
individual.^* 

It has been decided that the regulation of the use of auto- 
mobiles on the public highways, even to their exclusion from 
particular roads, is a proper exercise of the police power for 
the safety of the public.** 

Hall V. Compton, 130 Mo. App. 675, sa Christy v. Elliott, 216 111. 31, 

108 S. W. 1122. 40, 74 N. E. 1035, 1 L. R. A. (N. 

Pennsylvania: Radnor Town- S.) 215, 108 Am. St. Rep. 196; 

ship V. Bell, 27 Pa. Super. Ct. 1. Bailey v. People, 190 111. 28, 60 N. 

30 Fletcher v. Dixon, Md. App. E. 98; Ruhstrat v. People, 185 111. 
(1908), 68 Atl. 875, 878. 133. 

31 Com. V. Boyd, 188 Mass. 79, 34 Com. v. Kingsbury, Mass. 
74 N. E. 255. (1908), 85 N. E. 848. 

82 Com. V. Kingsbury, Mass. 
(1908), 85 N. E. 848. 
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§33. Repeal of law by imiplication in regulation of auto- 
mobiles. While the repeal of a law by implication is not 
favored, 35 it is well settled that where a later act covers the 
whole subject of earlier acts, and embraces new provisions, 
and plainly shows that it was intended to cover the whole 
subject then considered by the Legislature, and to prescribe 
the only rules in respect thereto, it will operate as a repeal 
of all former statutes relating to such subject matter, even if 
such former acts are not in all respects repugnant to the new 
act.3® Thus, where a municipal charter conferred the power 
to impose a tax on the owners of motor vehicles for the 
privilege of using the public highways, a subsequent state law 
forbidding local authorities from requiring by ordinance any 
permit or license of owners or operators of a motor vehicle 
for the privilege of using the public ways or from excluding 
any motor vehicle whose owner has complied with the state 
act from the use of such highways, repeals by implication the 
charter provision on the same subject ; and hence an ordinance 
imposing an annual tax on owners of motor vehicles was con- 
strued to be an ordinance requiring a license or permit, and 

35 Arkansas: Benton v. Willis, Wis. 1, 18, 105 N. W. 654, 3 L. R. 

76 Ark. 443, 446, 88 S. W. 1000. A. (N. S.) 84. 

Illinois: Schafer v. Gerbers, 234 "The law does not recognize re- 

111. 468, 84 N. E. 1064, 1066. peals by implication, unless the 

Indiana: Findllng v. Foster, Ind. new legislation is inconsistent 

(1908), 84 N. E. 529. with the old." Johnson v. Shea, 

Minnesota: Clark v. Baxter, 98 Mass. (1908), 84 N. E. 606. 

Minn. 256, 258, 108 N. W. 838. 3& Alabama: Prowell v. State, 142 

Missouri: State ex rel. v. Wil- Ala. 80, 87, 39 So. 164. 

der, 197 Mo. 27, 35, 94 S. W. 499. Indiana: Thomas v. Butler, 139 

:Mew York: People ex rel. v. Ind. 245, 248, 38 N. E. 808; Had- 

Metz, 119 N. Y. App. Dlv. 271, 276, ley v. Musselman, 104 Ind. 459, 

104 N. Y. Supp. 649. 461, 3 N. E. 122. 

J<lortn Carolina: State v. Per- Minnesota: Nicol v. St. Paul, 80 

kins, 141 N. C. 797, 799, 53 S. B. Minn. 415, 417, 83 N. W. 375. 

735_ Nebraska: State v. Omaha Ele- 

Tennessee: Memphis & S. L. R. vator Co., 75 Neb. 637, 649, 106 

Co. V. Union R. Co., 116 Tenn. 500, N. W. 979. 

515, 95 S. W. 1019. New Jersey: Board of Health v: 

Washington: Griggs Land Co. v. Vineland, N. J. Eq. (1906), 65 Atl. 

Smith, 46 Wash. 185, 188, 89 Pac. 174. 

477. Pennsylvania: In re Knoblauch's 

Wisconsin: Hay v. Baraboo, 127 License, 28 Pa. Super. Ct. 323, 326; 
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not a revenue measure, and therefore violative of the state 
law.*'' 

§ 34. Necessity for regfulation. Automobiles present an un- 
usual appearance. They are decidedly noisy. They are of 
great weight and are frequently driven at a high, and often- 
times reckless, rate of speed. This being a source of great 
danger to other users of the highways, it became necessary, 
to impose restrictions touching their use.** As horses and 
other animals become accustomed to their sight, necessity for 
regulation will become less. But this necessity will probably 
never be entirely eliminated on account of the inclination of 
some few to operate their machines in disregard of the duty 
they owe to others.*^ 

§35. Necessity for uniform legislation. Opposition to the 
use of public highways by automobiles has arisen from two 
chief sources: First, because of the reckless operation of 
them in utter disregard of the rights of other vehicles and 
persons on the highways, or the lack of good judgment in 
driving them, and, second, because of envy and jealousy of 
those who cannot afford to own or ride in them. Such oppo- 
sition quickly found expression in local restrictive ordinances 
which were not only dissimilar and conflicting, but sometimes 
difficult to understand. The local communities, possessing 
power to legislate, presented patchworks of incongruous legis- 
lation. Then it was that the necessity for uniform state regu- 
lation became manifest, and as a result so-called motor vehicle 
laws were enacted in many states.*" 

§36. Eegnlation of speed. It is clearly within the police 
power of the state to fix the maximum rate of speed at which 
automobiles may be driven on the public highways.* ^ Courts 
have long recognized the validity of ordinances and statutes 
regulating the speed of trains and requiring them to be 
brought to a stop at certain pla.ces. The safety of the travel- 
ing community demands that these police regulations be en- 
Pennsylvania R. Co. V. Bogert, 209 3» Ex parte Berry, 147 Cal. 523, 
Pa. St. 589, 595, 59 Atl. 100. 82 Pac. 44, 109 Am. St. Rep. 160. 

87 Buffalo V. Lewis, 192 N. Y. 193, ^o Buffalo v. Lewis, 192 N. Y. 
84 N. B. 809. 193, 84 N. E. 809, 811. 

38 Radnor Township v. Bell, 27 *i Christy v. Elliott, 216 111. 31, 
Pa. Super. Ct. 1; Com. v. Boyd, 39, 74 N. E. 1035, 1 L. R. A. (N. 
188 Mass. 79, 74 N. B. 255. S.) 215, 108 Am. St. Rep. 196. 
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forced, *2 because they reduce the probability of accidents.** 
Courts may inquire into the constitutionality of such statutes, 
but with their reasonableness or necessity they have nothing 
to do.*4 

§ 37. Speed, having regard to traffic on the highway. Some 
statutes provide that under no circumstances shall the rate 
of speed of automobiles be greater than is reasonable, "hav- 
ing regard to the traffic on the highway. ' ' 

This provision does not refer to the number of persons or 
vehicles in the immediate vicinity of the automobile, but to 
the traffic that is usual, or might reasonably be expected on 
the highway. Thus the English "Light Locomotives on High- 
way Order," 1896, provides that a person driving or in charge 
of a light locomotive when used on a highway shall "not drive 
the light locomotive at any speed greater than is reasonable 
and proper having regard to the traffic on the highWay." 
The English courts have held that, in order to constitute a 
violation of such provision, it is not necessary that any vehicle 
or person be interrupted, interfered with, incommoded, or af- 
fected by the speed at which the light locomotive is driven.*® 

§38. Construction of penal statutes touching automobiles. 
A statute regulating the operation of automobiles on the 
highways and prescribing a penalty for the violation thereof 
is a penal statute.*^ It is a rule of construction, little less 
old than construction itself,*'^ that penal statutes, that is, 
statutes which impose a penalty for their violation, must be 
strictly construed as against the state and in favor of the 
accused.** Matters not clearly included cannot be brought 

42 Christy v. Elliott, 216 111. 31, River Steamboat Co. v. Poster, 5 
43, 74 N. E. 1035, 1 L. R. A. (N. Ga. 194. 

S.) 215, 108 Am. St. Rep. 196; *5 Mahew v. Sutton, 86 L. T. (N. 

Indianapolis & St. L. R. Co. v. S.) 18, 50 Weekly Rep. 216; Smith 

People, 91 111. 452; Chicago, R. I. v. Boon, 84 L. T. (N. S.) 593, 

& P. R. Co. V. Reidy, 66 111. 43; 49 Weekly Rep. 480. 

Cairo & St. L. R. Co. v. Peoples, ^s Com. v. Densmore, 29 Pa. Co. 

92 111. 97. Ct. 217, 219. 

43 Chicago V. Banker, 112 111. 4? State v. Woodruff, 68 N. J. L. 
App. 94, 97; Chittenden v. Colum- 89, 93, 52 Atl. 294. 

bus, 26 Ohio C. C. 531, 533. 48 Alabavia: Gunter v. Lackey, 30 

44 state V. Swagerty, 203 Mo. 517, Ala. 591, 597. 

102 S. W. 483, 10 L. R. A. (N. S.) Alaska: United States v. Doo- 
601, 120 Am. St. Rep. 671; Flint Noch-Keen, 2 Alaska 624, 627. 
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§ 39 LAW OF AUTOMOBILES. 

within the operation of such statutes by mere construction.*^ 
This rule does not mean the narrowest interpretation, but 
contemplates a reasonable construction in aid of the purposes 
of the act.^" The rule should not be applied so as to defeat 
the obvious intention of the Legislature.^* It is only in cases 
of doubt that it is applicable. 

§ 39. Effect of partial invailidity of statute regulating auto- 
mobiles. A statute may be unconstitutional in part without 
impairing the validity of the remainder.^^ But the parts 

Connecticut: Morin v. Newbury, Virginia: Kloss v. Com., 103 

79 Conn. 338, 340, 65 Atl. 156. Va. 864, 868, 49 S. B. 655. 

District of Columbia: United United States: Johnson v. South- 
States V. Baltimore & O. R. Co., ern Pacific Co., 196 U. S. 1, 17, 
26 App. Cas. (D. C.) 581, 584. 25 Sup. Ct. 158, 49 L. Ed. 369. 

Illinois: Chicago, R. I. & P. R. i^ Maine: State v. "Wallace, 102 

Co. V. People, 217 111. 164, 171, 75 Me. 229, 232, 66 Atl. 476. 

N. E. 368. Minnesota: Mahoney v. Maxfield, 

Indiana: State v. Hogreiver, 102 Minn. 377, 113 N. W. 904. 

152 Ind. 652, 657. Nebraslca: McCormick Harvest- 

Louisiana: State v. Whetstone, ing Machine Co. v. Mills, 64 Neh. 

13 La. Ann. 376. 166, 170, 89 N. W. 621. 

Maine: State v. Wallace, 102 Me. Oklahoma: First National Bank 

229, 232, 66 Atl. 476. v. National Live Stock Bank, 13 

Minnesota: Ferch v. Victoria Ele- Okla. 719, 727, 76 Pac. 130. 

vator Co., 79 Minn. 416, 418. Pennsylvania: McCann v. Com., 

Missouri: Kansas City Loan 198 Pa. St. 509, 510, 48 Atl. 470. 

Guar. Co. v. Kansas City, 200 Mo. soMcInerney v. United States, 

159, 167, 98 S. W. 459. 143 Fed. 729, 732; United States v. 

Nebraslca: McCormick Harvest- Winn, 3 Sumn. (U. S.) 209, Fed. 

ing Machine Co. v. Mills, 64 Neb. Case No. 16,740. 

166, 170, 89 N. W. 621. si United States v. Baltimore & 

New Jersey: State v. Woodruff, O. R. Co., 26 App. Cas. (D. C.) 

68 N. J. L. 89, 93, 52 Atl. 294. 581, 584; Conrad v. State, 75 Ohio 

New York: Manhattan Co. v. St. 52, 78 N. E. 957, 959, 6 L. R. 

Kaldenberg, 165 N. Y. 1, 7, 58 N. A. (N. S.) 1154; Johnson v. South- 

E. 790. ern Pacific Co., 196 U. S. 1, 17, 

Ohio: State v. Oak Harbor Gas 25 Sup. Ct. 158, 49 L. Ed. 369. 

Co., 18 Ohio Cir. Ct. 751, 753, 4 52 California: People v. Hill, 7 

O. C. D. 158. Cal. 97, 103. 

Oklahoma: First National Bank Colorado: Newman v. People, 23 

V. National Live Stock Bank, 13 Colo. 300, 312, 47 Pac. 278. 

Okla. 719, 727, 76 Pac. 130. Illinois: People v. Munroe, 227 

Pennsylvania: Com. v. Dens- 111. 604, 612, 81 N. E. 704. 

more, 29 Pa. Co. Ct. 217, 219; Daw- Massachusetts: Com. v. Hana, 

son V. Shaw, 28 Pa. Super. Ct. 195 Mass. 262, 267, 81 N. E. 149, 

563, 565. 11 L. R. A. (N. S.) 799. 
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must be separable, and not dependent upon each other,'^ and 
that which remains must be able to stand as a complete 
statute.^' 

If it clearly appears that the act was intended to take effect 
as a whole, and it is void in part, the whole will be declared 
invalid.5^ To illustrate: A section of an automobile act 
which fixed the maximum rate of speed at which automobiles 
should be run on the public highways was held to have no 
connection with another section of the same act which pro- 
vided for licensing automobiles.^^ Likewise, a section of an 
automobile act which, inter alia, relates to manufacturers 
and dealers of automobiles, being void, does not invalidate 
the entire act.^^ 

§ 40. One subject to be expressed in the title. A majority 
of the state constitutions provide that no bill shall contain 
more than one subject, which shall be clearly expressed in the 

Missouri: State v. Swagerty, 203 Florida: English v. State, 31 

Mo. 517, 102 S. W. 483, 10 L. R. Fla. 340, 350, 12 So. 689. 

A. (N. S.) 601, 120 Am. St. Rep. Illinois: Chicago, B. & Q. R. Co. 

671. V. Jones, 149 111. 361, 387, 37 N. 

New Yorle: People v. Brlggs, 50 E. 247, 24 L. R. A. 141, 41 Am. St. 

N. Y. 553, 565. Rep. 278. 

Pennsylvania: Com. v. Temple- New York: Gause v. Boldt, 49 

ton, 16 Pa. Dist. 793, 794. N. Y. Misc. 340, 346, 99 N. Y. 

Tennessee: Standard Oil Co. v. Supp. 442, 100 N. Y. Supp. 1117. 

State, 117 Tenn. 618, 644, 100 S. Pennsylvania: Rothermel v. 

W. 705, 10 L. R. A. (N. S.) 1015. Meyerle, 136 Pa. St. 250, 266, 20 

"That part which is unconsti- Atl. 583, 9 L. R. A. 366. 

tutional is considered as stricken Tennessee: Malone v. Williams, 

out of the act; and if enough re- 118 Tenn. 390, 103 S. W. 798, 818. 

mains to be intelligibly acted up- Washington: Skagit Co. v. Stiles, 

on, it Is considered as the law of 10 Wash. 388, 390, 39 Pac. 116. 

the land." Clark v. Ellis, 2 Blackf. =5 Branch v. Lewerenz, 75 Conn. 

(Ind.) 8, 10. 319, 324, 53 Atl. 658; Maryland 

53 People V. Hill, 7 Cal. 97, 103; Jockey Club v. State, 106 Md. 413, 
Board of Commissioners v. Al- 419, 67 Atl. 239; Com. v. Hana, 
bright, 168 Ind. 564, 579, 81 N. 195' Mass. 262, 267, 81 N. E. 149, 
E. 578; Wilkins v. State, 113 Ind. 11 L. R. A. (N. S.) 799; Malone 
514, 520, 16 N. E. 192; Com. v. v. Williams, 118 Tenn. 390, 103 
Gagne, 153 Mass. 205, 26 N. E. S. W. 798, 818. 

449, 10 L. R. A. 442; People v. =6 State v. Swagerty, 203 Mo. 517, 
Briggs, 50 N. Y. 553, 565. 102 S. W. 483, 10 L. R. A. (N. S.) 

54 California: Dwyer v. Parker, 601, 120 Am. St. Rep. 671. 

115 Cal. 544, 550, 47 Pac. 372. s^ Com. v. Templeton, 16 Pa. 

Dist. 793, 794. 
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title. The object of the clause is to prevent the use of de- 
ceptive or misleading titles as a cover for vicious legislation,''^ 
and to prevent the practice of embracing in the same bill 
incongruous matters having no relation to each other, or to 
the subject specified in the title, by which measures were often 
adopted without attracting attention.®* This provision is uni- 
formly held to be mandatory ,8" except in Ohio and California, 
where it is declared to be directory only.®^ 

It is not necessary, however, that the title should be exact 
and precise in every respect;®^ it may be as broad and com- 
prehensive as the Legislature may choose to make it, provided 
it calls attention to the object sought to be attained.®* If the 
title fairly and reasonably announces the subject of the act, 
and the various provisions of the bill are germane to the sub- 
ject, and legitimately tend to accomplish the object of the 
legislation, the requirement is satisfied.** 

Thus it was held that a statute entitled "An act to regulate 



BSEx parte Paducah, 31 Ky. L. 
Kep. 170, 101 S. W. 898. 

59 State V. Haun, 61 Kan. 146, 
151, 59 Pac. 341; State ex rel. v. 
Heege, 135 Mo. 112, 119, 36 S. W. 
614. 

<io Alabama: Weaver v. Lapsley, 
43 Ala. 224, 229. 

Florida: Holton v. State, 28 Fla. 
303, 309, 9 So. 716. 

Georgia: Protho v. Orr, 12 Ga. 
36, 43. 

Illinois: Burritt v. Commission- 
ers, 120 111. 322, 330, 11 N. E. 180. 

Kansas: State v. Sholl, 58 Kan. 
507, 511, 49 Pac. 668. 

Missouri: State v. Miller, 45 Mo. 
495, 498. 

Tennessee: State v. McCann, 72 
Tenn. (4 Lea) 1, 12. 

Texas: State v. McCracken, 42 
Tex. 383. 

61 In re Boston Mining & Milling 
Co., 51 Cal. 624; Pierpont v. 
Croucli, 10 Cal. 315; Weil v. State, 
46 Ohio St. 450, 21 N. E. 643; 
State ex rel. v. Covington, 29 Ohio 
St. 102, 116. 



82Grover v. Trustees, 45 N. J. 
L. 399, 403. 

63 State v. Barrett, 27 Kan. 213, 
217. 

«* Alabama: Montgomery, etc. 
Loan Assn. v. Robinson, 69 Ala. 
413, 418. 

Florida: Campbell v. Skinner 
Mfg. Co., 53 Fla. 632, 638, 43 So. 
874. 

Idaho: School District No. 27 
V. Twin Falls, 13 Idaho 471, 477, 
90 Pac. 735. 

Illinois: Christy v. Elliott, 216 
111. 31, 44, 74 N. E. 1035, 1 L. R. 
A. (N. S.) 215, 108 Am. St. Rep. 
196; Hudnall v. Ham, 172 111. 76. 

Kentuchy: Wiemer v. Commis- 
sioners, 30 Ky. L. Rep. 523, 99 
S. W. 242. 

Maryland: Baltimore v. Flack, 
104 Md. 107, 114, 64 Atl. 702. 

Michigan:' Pratt Food Co. v. 
Bird, 148 Mich. 631, 112 N. W. 701, 
14 Detroit Leg. N. 304. 

New York: In re Dept. of Public 
Parks, 86 N. Y. 437, 440. 
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the speed of automobiles and other horseless conveyances upon 
the public streets, roads and highways of the state" was suffi- 
cient to include a provision that automobiles should, under 
certain -conditions, be brought to a stop.®^ 

The title and the body of the act must be germane to 
each other,^^ and where the title of an act provided for licens- 
ing "operators" of automobiles, and the body of the act, 
without mentioning operators, provided for licensing automo- 
bile "owners," it rendered that part of the act invalid for 
uncertainty.^'^ And an act entitled "An act * * * regu- 
lating the use and speed" of motor vehicles was held to be 
sufficient to include a provision in the act that, in an action 
for injury caused by running an automobile at a greater rate 
of speed than designated in the act, the plaintiff makes out a 
prima facie ease of negligence by proving the injury and ex- 
cessive speed.^^ 

§41. Automobile regulations as class legislation. The 
validity of laws affecting the use of automobiles has frequently 
been attacked on the ground that they are class legislation. 
Laws which affect alike all of a class, and in which the classi- 
fication is natural and reasonable, are class legislation, but are 
not objectionable on that account. But where the classifica- 
tion is arbitrary and capricious, and the law affects unequally 
members of the same class, such law is unconstitutional.^^ 

"Equal protection of the laws," as used in the constitution, 

Pennsylvania: Alleghany County ss Hartje v. Moxley, 235 111. 164, 

Home's Case, 77 Pa. St. 77, 80. 85 N. E. 216. 

United States: Blair v. Chicago, 6» Alabama: Miller v. Mayor of 

201 U. S. 400, 451. Birmingham, Ala. (1907), 44 So. 

The title is sufficient if not de- 388; Hawkins v. Roherts, 122 Ala. 
ceptive as to the chief topic, and 130, 148, 27 So. 327. 
the minor features have a natural Minnesota: State ex rel. v. Coo- 
connection with the subject named ley, 56 Minn. 540, 550, 58 N. W. 
in the title. State ex rel. v. St. 150. 

Louis, 161 Mo. 371, 386, 61 S. W. New Hampshire: State v. Dow, 

658. 70 N. H. 286, 47 Atl. 734, 53 L. 

65 Christy v. Elliott, 216 111. 31, R. A. 314. 

43-44, 74 N. E. 1035, 1 L. R. A. Tennessee: State ex rel. v. 

(N. S.) 215, 108 Am. St. Rep. 196. Schlitz Brewing Co., 104 Tenn. 715, 

86Wiemer v. Commissioners, 30 731, 59 S. W. 1033, 78 Am. St. 

Ky. L. Rep. 523, 99 S. W. 242. Rep. 941. 

67 Com. V. Densmore, 29 Pa. Co. United States: Lowe v. Kansas, 

Ct. 217, 218-219. 163 U. S. 81, 8«, 16 Sup. Ct. 1031, 
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means that no person or class of persons shall be denied the 
same protection of the laws which is enjoyed by other persons 
or other classes in the same place amd in like circumstancesJ** 
But legislation is not unequal or discriminatory merely because 
it is special or limited to a particular class.'^^ A state may 
select and classify objects of legislation, and apply different 
rules to different classes/^ but such classification must be rea- 
sonable and not arbitrary, and must rest upon some reason of 
public policy, and have some real and substantial relation to 
the object sought to be accomplished and affect alike all of 
a classJ* 

A law regulating the use of automobiles on the public high- 
ways is not objectionable as being class legislation simply be- 
cause it affects one class and not another^* Thus, a statute 

Illinois: Christy v. Elliott, 216 
111. 31, 40, 74 N. E. 1035, 1 L. R. 
A. (N. S.) 215, 108 Am. St. Rep. 
196; Sanitary District v. Bernstein, 
175 111. 215. 

Iowa: State v. Garbroski, 111 
la. 496, 498, 82 N. W. 959, 56 L. 
R. A. 570, 82 Am. St. Eep. 524. 

Minnesota: Lavallee y. St. Paul, 
M. & M. R. Co., 40 Minn. 249, 252, 
41 N. W. 974. 

New Jersey:. State ex rel. v. 
Hammar, 42 N. J. L. 435, 440. 

Ohio: Harmon v. State, 66 Ohio 
St. 249, 254, 64 N. E. 117, 58 L. R. 
A. 618. 

Tennessee: Stratton v. Morris, 
89 Tenn. 497, 523, 15 S. W. 87, 12 
L. R. A. 70. 

Wisconsin: Black v. State, 113 
Wis. 205, 216, 89 N. W. 522, 90 
Am. St. Rep. 853. 

United States: Grainger v. Doug- 
lass Park Jockey Club, 148 Fed. 
513, 524, 78 C. C. A. 199; Barbier 
V. Connolly, 113 U. S. 27, 32, 5 
Sup. Ct. 357, 28 L. Ed. 923. 

'* Christy v. Elliott, 216 111. 31, 
40, 74 N. E. 1035,- 1 L. R. A. (N. 
S.) 215, 108 Am. St. Rep. 196; 
State V. Swagerty, 203 Mo. 517, 
102 S. W. 483, 10 L. R. A. (N. S.) 
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41 L. Ed. 78; Duncan v. Missouri, 
152 U. S. 377, 382, 14 Sup. Ct. 
570, 38 L. Ed. 485. 

70 Ex parte HoUman, S. C. 
(1908), 60 S. E. 19, 24; Johnson v. 
Spartan Mills, 68 S. C. 339, 356, 
47 S. E. 695; Connolly v. Union 
Sewer Pipe Co., 184 U. S. 540, 559, 
22 Sup. Ct. 431, 46 L. Ed. 679; 
Missouri v. Lewis, 101 U. S. 22, 31. 

1^ Louisiana: State v. Kumpfert, 
115 La. 950, 40 So. 365. 

New York: People ex rel. v. 
Warden of City Prison, 183 N. Y. 
223, 225, 76 N. E. 11, 2 L. R. A. 
(N. S.) 859. 

South Carolina: Simmons v. 
Western Union Tel. Co., 63 S. C. 
425. 

Wisconsin: Wagner v. Milwau- 
kee Co., 112 Wis. 601, 606, 88 N. 
W. 577. 

United States: Mallett v. North 
Carolina, 181 U. S. 589, 598. 

72 State ex rel. v. Sheriff, 48 
Minn. 236; Magoun v. Illinois 
Trust & Savings Bank, 170 U. S. 
283, 294, 18 Sup. Ct. 594, 42 L. 
Ed. 1037; Bells Gap R. Co. v. Penn- 
sylvania, 134 U. S. 232, 237. 

'3 Idaho : State v. Calloway, 11 
Idaho 719, 734, 84 Pac. 27. 
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regulating the use of automobiles on the public highways and 
providing that the act shall not apply to any passenger rail- 
way or steam railroad confined to tracks, nor to steam or other 
street-rollers, is not unconstitutional as discriminating between 
personsJ' 

Likewise, a similar statute which provided that the act 
should not apply "to any of the motor vehicles which any 
manufacturer or vendor of automobiles may have in stock for 
sale and not for his private use or for hire," was held to 
be uniform and constitutional.^^ 

A statute which provides that, in an action for injury caused 
by running an automobile at a greater rate of speed than 
designated in the act, the plainti£E makes out a prima facie 
case of negligence by proving the injury and excessive speed, 
is not unconstitutional as special legislation for the reason 
that it confers upon persons who claim to have been injured 
by a moving automobile a peculiar advantage in the trial 
of a case to recover damages resulting from the injury by 
the application of a rule of evidence not applicable where 
the injury results from negligently moving any other kind 
of vehicle. The classification is made primarily to govern those 
operating automobiles and to prevent injuries to persons and 
property consequent upon their negligent use. The vehicles 
covered by the act are of such a character that they properly 
form a class to which, alone, legislation may apply. '^'^ 

§.42. Exempting automobiles kept in stock — Constmction 
of statute. The statutes of some of the states provide that 
the requirement as to the registration of automobiles and dis- 
play of the registered number shall "not apply to a person 
manufacturing or dealing in automobiles, except those for his 
own private use, and except those hired out." It was held 
that this is not class legislation because it does not exempt 
any automobile used on the highway, where it was the inten- 
tion of the law to regulate their use. As was said in a recent 

601, 120 Am. St. Rep. 671; Com. Com. v. Templeton, 16 Pa. Dist 

V. Densmore, 29 Pa. Co. Ct. 217, 793. 

218; Com. v. Templeton, 16 Pa. 'sCom. v. Densmore, 29 Pa. Co. 

Dist. 793, 794. Ct. 217. 

75 State V. Swagerty, 203 Mo. Jt Hartje v. Moxley, 235 III. 164, 

517, 102 S. W. 483, 10 L. R. A. (N. 85 N. E. 216. 
S.) 601, 120 Am. St. Rep. 671; 
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case: "If he (the manufacturer or dealer) operates an auto- 
mobile upon the streets for the purpose of exhibiting for sale, 
this would, strictly speaking, be operating it for his private 
use and he would not be exempted from a compliance with the 
provisions of the law with respect to the registration of the 
vehicle because the vehicle would not be within the exception 
contained therein. "'^^ 

§ 43. Laws applied to automobiles owned by corporations, 
etc. Statutes provide for the registering of automobiles and 
motor cycles by the owner or person in control, and forbid 
any person from operating them until he has obtained a 
license, which he must keep with him when operating the 
machine. A corporation or partnership owning a vehicle with- 
in the statute is required to register it in the corporate or firm 
name, but the license should not be issued to the corporation 
or firm as such, but to the operator, it being personal to him.^* 

§ 44. Stopping on signal and mofving forward when neces- 
sary. Statutes sometimes require the operator of an auto- 
mobile on the public highways, on a signal of distress from a 
person driving horses, to stop all motor power and remain 
stationary, unless a movement forward shall be deemed nec- 
essary to avoid accident or injury. Under such a statute it 
has been declared to be for the operator of the automobile to 
determine whether a forward movement is necessary, and his 
determination is controlling if he acts reasonably and in good 
faith-so 

§45. Meaning of "steam" as applied to automobiles by 
statute. Some statutes require operators of automobiles on 
the highways, at the indication of a horse becoming alarmed, 
to go "as far as practicable to the side of the road and re- 
main stationary until the horse or horses have passed a. safe 
distance, in the meantime making as little noise as possible 
with the steam." By the use of the words "with the steam" 
it was not intended to limit that provision of the act to what 
are ordinarily termed steam automobiles, but to refer to all 
automobiles used on the highway.^^ 

78 People V. MacWilliams, 91 N. soMcCummins v. State, 132 Wis. 
Y. App. Dlv. 176. 236, 112 N. W. 25. 

79 Emerson Troy Granite Co. v. si Fletcher v. Dixon, Md. App. 
Pearson, 74 N. H. 22, 64 Atl. 582. (1908), 68 Atl. 875, 878. 
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§46. Construction of phrase "whenever it shall appear." 
A statutory requirement that the driver of an automobile shall 
bring his vehicle to a stop whenever it shall appear that any 
horse driven or ridden by any person is about to become 
frightened, has been construed to mean that, whenever it 
might, by the exercise of reasonable care and diligence on 
the part of the driver of the automobile, so appear to him 
that such horse is about to become frightened, then he is 
charged with such knowledge.* ^ 

§47. Meaning of "ride or drive." The words "ride or 
drive," as used in a statute providing a penalty for "riding 
or driving" faster than a common pace in the compact part 
of any town, are not limited in their application to persons 
riding or driving animals. Anything ridden or driven comes 
within the purview of the act. The words apply to the opera^ 
tion of automobiles, and it is not material that automobiles 
were unknown to the legislators at the time the act was 
passed.®* 

A similar decision was rendered by an English court under 
a statute prohibiting the "furious" driving or riding of any 
horse, carriage, etc. A bicycle was held to be a carriage, and 
the person on the bicycle was said to be driving it.** 

The Connecticut statute provides that the word "driver" 
shall be construed to include any person riding or propelling 
a bicycle or tricycle or directing a motor carriage.*^ On the 
other hand, the word has been held to refer to any occupant 
of a vehicle.*® 

§48. Meaning of "approaching." Where vehicles are re- 

82 Christy v. Elliott, 216 111. 31, 110, 113, 53 S. W. 575, 46 L. R. 
45, 74 N. B. 1035, 1 L. R. A. (N. A. 457. 

S.) 215, 108 Am. St. Rep. 196; The word "drive" may be ap- 

Ward V. Meredith, 220 111. 66, 77 plied to a road or driveway. People 

N. E. 118, affirming 122 111. App. v. Green, 52 How. Pr. (N. Y.) 440, 

159. 445. 

83 State V. Thurston, R. I. »= Conn. Gen. St., 1902, sec. 2038. 
(1907), 6B Atl. 580. The person in control of the mo- 

84 Taylor v. Goodwin, 4 Q. B. tive power of an automobile is 
Div. 228. said to be "driving" it. Com. v. 

For other definitions of the Crowninshield, 187 Mass. 221, 226, 
words see Cent. Diet.; Webster's 72 N. E. 963. 
Diet. 86 state V. Goodwin, Ind. (1907), 

Citizens' R. Co. v. Ford, 93 Tex. 82 N. E. 459. 
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ferred to as approaching each other it does not necessarily 
mean that they are moving from opposite directions. Thus, 
where a statute required the driver of an automobile approach- 
ing any vehicle drawn by horses to exercise reasonable dili- 
gence to prevent the frightening of such horses, it was held " 
that an automobile coming up behind a vehicle drawn by 
horses was "approaching" it within the meaning of the law.^'' 

§49. Stoppdng on signal. A number of statutes require 
the operator of an automobile to stop his vehicle immediately 
upon signal by a person driving a restive horse. It has been 
held that this provision does not relieve the operator of the 
duty to stop without such signal if he sees that a person is 
being imperiled by his horse taking fright at the approach of 
the automobile.** The operator is at all times under the duty 
to exercise reasonable care, and to take such steps as an or- 
dinarily prudent man would under the circumstances to pre- 
vent injury to others.*^ And notwithstanding a statute au- 
thorizes the driver of an automobile to pass other travelers on 
the highways at the rate of eight miles an hour when no 
signal is given, he is bound to exercise reasonable care and 
caution not to cause injury to others.^" 

§ 50. Distinction between stopping vehicle and stopping 
motive power. Many of the state Legislatures have recognized 
the fact that there is a distinction between stopping the auto- 
mobile and stopping the power by which it is propelled. The 
statutes of Minnesota require the driver in charge of an auto- 
mobile, when signalled by the driver of any vehicle drawn by 
horses, to stop the automobile until the other vehicle has 
passed. It was held that such provision does not impose upon 
the driver of the automobile the absolute duty upon signal 
to stop the motive power of his vehicle in addition to stopping 

sTGifford v. Jennings, 190 Mass. 108 N. Y. App. Div. 128, 131, 96 

54, 76 N. E. 233. N. Y. Supp. 45. 

ssWalkup V. Beebe, la. (1908), South Carolina: Rochester v. 

116 N. W. 321, 322. Bull, S. C. (1907), 58 S. B. 766. 

^9 Delaware: Simeone v. Lind- Wasnington: Jones v. Hoge, 47 

say, Del. (1907), 65 Atl. 778, 780; Wash. 663, 92 Pac. 433, 14 L. R. A. 

Hannlgan v. Wright, 5 Pennew. (N. S.) 216. 

Del. Rep. 537, 540, 63 Atl. 234. »<> Davis v. Maxwell, 108 N. Y. 

Maryland: Fletcher v. Dixon, App. Div. 128, 131, 96 N. Y. Supp. 

Md. App. (1908), 68 Atl. 875, 877. 45. 



J/'ew Yorlc: Davis v. Maxwell, 
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the vehicle itself. "Whether it is the duty of such driver to 
stop the motive power of his automobile depends upon the 
circumstances of each case.®^ 

Some of the statutes require the operator, under certain con- 
ditions, to stop the vehicle, then under certain other conditions 
to stop the running of the engine or motive power. 

§ 51. Laws regulating taraction engines not applicable to 
automobiles. Some of the states have statutes regulating the 
running of traction engines on the public highways. The 
terms of these statutes are applicable to slow-moving vehicles, 
and not to the modern rapid automobile. 

Thus a statute prohibited the use in the public streets, ex- 
cept on railroad tracks, of any vehicle propelled by steam 
unless a person be sent at least one-eighth of a mile in advance 
to warn travelers of its approach. It was held that this statute, 
though broad enough to include automobiles, was passed be- 
fore such vehicles were in use, and was directed against trac- 
tion engines, which are slow, ponderous and noisy. The pro- 
vision of the statute that a forerunner must precede the vehicle 
to warn persons of its approach clearly indicates that the law 
was not passed with automobiles in mind.^^ 

§ 52. Eegistration and display of number — Purpose. The 
statutory requirement that automobiles be registered with 
some state official, and a number corresponding to the number 
of the certificate of registration be displayed on the auto- 
mobile, is for the purpose of identifying the automobile, and 
consequently the owner, in case of accident or a violation of 
the law. It provides a way of enforcing the law regulating 
the speed of automobiles, and for holding the operators re- 
sponsible for their acts. It has a deterring effect upon opera- 
tors who would violate the law and the rights of others.^^ 

§ 53. Same — Constitutionality of the law. The law requir- 
ing the registration of automobiles and the display of the reg- 
istered number is a valid police regulation. It does not violate 
the fourteenth amendment of the United States constitution.^* 
The fourteenth amendment, comprehensive as it is, was not 

91 Mahoney v. Maxfield, 102 Y. App. Div. 176, 179 ; Com. v. 
Minn. 377, 113 N. W. 904. Densmore, 29 Pa. Co. Ct. 217, 218. 

92 Nason v. West, 31 N. Y. Misc. 94 Unwen v. State, 73 N. J. L. 
583, 587, 65 N. Y. Supp. 651. 529, 64 Atl. 163, 68 Atl. 110. 

93 People V. MacWilliams, 91 N. 
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designed to interfere with the exercise by the state of its 
police power for the protection of the people.®® 

§ 54. Same — Same — ^Takingf of property. It is not neces- 
sary that there be an actual taking of the property itself to 
constitute a deprivation of property within the meaning of the 
fourteenth amendment to the Federal constitution. Anything 
that affects or limits the free use and enjoyment of one's prop- 
erty, or of the easements or appurtenances thereto, amounts to 
such a deprivation or taking of property. ^ 

It has been contended that to require owners of automobiles 
to register them with a state officer, and display the registered 
number on their machines and pay a registration fee, amounts 
to a taking of property without due process of law. But such 
a contention is clearly erroneous.^ 

AU property is held subject to the power of the state to 



^5 Kansas: Meffert v. Medical 
Board, 66 Kan. 710, 718, 72 Pac. 
247, 1 L. R. A. (N. S.) 811. 

Missouri: St. Louis v. Fischer, 
107 Mo. 654, 664, 67 S. W. 872, af- 
firmed 194 U. S. 361. 

'Nebraska: Halter v. State, 74 
Neb. 757, 105 N. W. 298. 

New Jersey: TJnwen v. State, 
73 N. J. L. 529, 64 Atl. 163, 68 Atl. 
110. 

New York: People v. King, 110 
N. Y. 418, 18 N. E. 245, 1 L. R. A. 
293, 6 Am. St. Rep. 389. 

Ohio: Cincinnati v. Steinkamp, 
54 Ohio St 284, 291, 43 N. E. 490. 

Pennsylvania: Wilkes-Barre v. 
Garahed, 11 Pa. Super. Ct. 355, 358. 

United States: Powell v. Penn- 
sylvania, 127 U. S. 678, 683; Tick 
Wo V. Hopkins, 118 XJ. S. 356, 367. 

1 Connecticut : Hooker v. New 
Haven & N. R. Co., 14 Conn. 146. 

Illinois: Belleville v. Turn- 
pike Co., 234 111. 428, 434, 84 N. E. 
1049; Ritchie v. People, 155 111. 98, 
104, 40 N. E. 454, 29 L. R. A. 79, 
46 Am. St. Rep. 315. 

Indiana: First National Bank v. 



Sarlls, 129 Ind. 201, 210, 28 N. E. 
434, 13 L. R. A. 481, 28 Am. St. 
Rep. 185. 

Minnesota: Adams v. Chicago, 
B. & N. R. Co., 39 Minn. 286, 39 N. 
W. 629, 1 L. R. A. 493, 12 Am. St. 
Rep. 644. 

New Jersey: Bloom v. Koch, 63 
N. J. Bq. 10, 20, 50 Atl. 621; Sin- 
nickson v. Johnson, 17 N. J. L. (2 
Harr.) 129. 

New York: People v. Otis, 90 N. 
Y. 48, 52; Myer v. Adams, 63 N. Y. 
App. Div. 540, 544, 71 N. Y. Supp. 
707, 710. 

United States : Pumpelly v. Green 
Bay Co., 80 U. S. (13 Wall.) 166, 
179. 

Depriving an owner of property 
of one of its essential attributes 
is depriving him of his property 
within the meaning of the consti- 
tution. State v. Julow, 129 Mo. 
163, 31 S. W. 781, 29 L. R. A. 257, 
50 Am. St. Rep. 443. 

2 Unwen v. State, 73 N. J. L. 529, 
64 Atl. 163, 68 Atl. 110. 
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regulate or control its use to secure the general safety and 
welfare of the public, and the automobile is no exception to the 
rule.* 

§ 55. Siaaue — Same — Personal liberty. Laws regulating the 
use of automobiles on the public highways have been declared 
constitutional as against the contention that they deprive the 
operator of an automobile of his liberty without due process of 
law.* 

"Personal liberty," as used in the fourteenth amendment to 
the Federal constitution, means the right of the citizen to be 
free from physical restraint; to be free in the employment of 
aU his faculties; to live and work where he will; to be free to 
acquire property, and use it ia any lawful manner, and to earn 
his livelihood by any lawful calling.^ 

Laws which interfere with the personal liberty of the citi- 
zen cannot be constitutionally enacted, unless the interests or 
welfare of the public clearly require them.^ But liberty is not 
an unrestricted license to act according to one's own will.^ 
Every man surrenders a part of his natural liberty, that is, his 
right to follow the inclinations of an ungoverned will, in re- 



3BerthoIf v. O'Reilly, 74 N. Y. 
509, 521; Com. t. Alger, 7 Cush. 
(Mass.) 53. 

* Unwen v. State, 73 N. J. L. 529, 
64 Atl. 163, 68 Atl. 110. 

6 Arkansas : Helena v. Dwyer, 
64 Ark. 424, 426, 42 S. W. 1071, 39 
L. R. A. 266, 62 Am. St. Rep. 206. 

Colorado: In re Morgan, 26 Colo. 
415, 420, 77 Am. St. Rep. 269. 

Illinois: Ritchie v. People, 155 
111. 98, 104, 40 N. B. 454, 29 L. R. 
A. 79, 46 Am. St. Rep. 315. 

Indiana: Townsend v. State, 147 
Ind. 624, 627, 47 N. B. 19, 37 L. R. 
A. 294, 62 Am. St. Rep. 477. 

Michigan: Pinkerton v. Verberg, 
78 Mich. 573, 584. 

Missouri: Ex parte Smith, 135 
Mo. 223, 226, 36 S. W. 628, 33 L. R. 
A. 606, 58 Am. St. Rep. 576; St. 
Louis V. Roche, 128 Mo. 541, 547, 31 
S. W. 915. 

Nelyraska: Low v. Rees Printing 

4 



Co., 41 Neb. 127, 59 N. "W. 362, 24 
L. R. A. 702, 43 Am. St. Rep. 670. 

New York: People v. Warden of 
Prison, 157 N. Y. 116, 126, 51 N. E. 
1006, 43 L. R. A. 264, 68 Am. St. 
Rep. 763. 

United States: Booth v. Illinois, 
184 U. S. 425, 428, 22 Sup. Ct. 425, 
46 L. Ed. 623; Butchers Union Co. 
V. Crescent City Co., Ill U. S. 746. 

1 Bl. Com. 134. 

"Civil liberty is natural liberty 
so far restrained by human laws 
(and no farther) as is necessary 
and expedient for the general ad- 
vantage of the public." 1 Bl. Com. 
125. 

s Chicago V. Banker, 112 111. App. 
94, 99; Bassette v. People, 193 111. 
334, 344, 62 N. B. 215. 

■? Crowley v. Christensen, 137 U. 
S. 86, 89, 11 Sup. Ct. 13, 34 L. 
Ed. 620. 
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turn for the advantages and protection which society affords 
him.* And the phrase, "without due process of law," as it 
appears in the constitution, constitutes a qualification which 
implies that the right of personal liberty may be restricted or 
entirely taken away.^ 

In a word, whenever the public interests or welfare so re- 
quire, the inferior rights of the individual must give way.^" 

§56. Same — Some— Meaning of "due process of law" or 
"law of the land." "Due process of law" and "the law of the 
land," as used in the constitution relative to the rights of lib- 
erty and property, are interchangeable phrases. ^^ 

They mean a law which transgresses no constitutional right ; 
which is in accord with American institutions, and the policies 
of a republican form of government, and which grants to every 
man his day in court. 

Daniel Webster, in the famous Dartmouth College case, de- 
fined the law of the land to be, "The general law; a law which 
hears before it condemns; which proceeds upon inquiry, and 
renders judgment only after trial. "^^ 

"The principle that no man shall be deprived of his life, lib- 
erty or property except by the 'law of the land,' or its 
synonym, 'due process of law,' is older than written eonstitu- 

8 1 Bl. Com. 125. Ark. 161, 175, 87 Am. Dec. 52. 

»Berthol£ v. O'Reilly, 74 N. Y. Illinois: Harding v. People, 160 

509, 519, 521; Com. v. Alger, 7 111. 459, 464, 43 N. B. 624, 32 L. R. 

Cush. (Mass.) 53. A. 445, 52 Am. St. Rep. 344. 

10 California: Ex parte Lorenzen, Missouri: Hulett v. Missouri, K. 
128 Cal. 431, 437, 61 Pac. 68, 50 L. & T. R. Co., 145 Mo. 35. 

R. A. 55, 79 Am. St. Rep. 47. New York: People v. Board of 

Kansas: Blaker v. Hood, 53 Kan. Supervisors, 70 N. Y. 228, 234. 

499, 507, 36 Pac. 1115, 24 L. R. A. Ohio: Adler v. Whitbeck, 44 

854. Ohio St. 539, 569, 9 N. E. 672. 

Massachusetts: Com. v. Gilbert, United States: Missouri Pacific 

160 Mass. 157, 160, 35 N. B. 454. R. Co. v. Humes, 115 U. S. 512, 519, 

Missouri: St. Louis v. Grafeman 6 Sup. Ct. 110, 29 L. Ed. 463. 

Dairy Co., 190 Mo. 492, 504, 89 S. 12 Dartmouth College v. Wood- 

W. 617, 1 L. R. A. (N. S.) 936. ward, 17 U. S. (4 Wheat.) 518, 581. 

New York: People v. Formosa, 4 L. Ed. 629. 
131 N. Y. 478, 482, 30 N. E. 492, 27 For other definitions see, Hard- 
Am. St. Rep. 612, affirming 61 Hun. ing v. People, 160 111. 459, 464, 43 
272, 16 N. Y. Supp. 753. N. E. 624, 32 L. R. A. 445, 52 Am. 

Pennsylvania: McCann v. Com., St. Rep. 344; Millett v. People, 117 

198 Pa. St. 509, 511, 48 Atl. 470. 111. 294, 301; Ames v. Port Huron 

11 Arkansas: Risen v. Farr, 24 L. D. & B. Co., 11 Mich. 139, 148; 
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tions, and breathes so palpably the spirit of exact justice that 
it needs no formulation in the organic law."^* 

§57. Same — Same — Privileges and immunities ef dtizens. 
That part of the United States constitution^* which provides 
that ' ' the citizens of each state shall be entitled to all privileges 
and immunities of citizens of the several states," merely re- 
quires that the laws of a state shall be equally applicable to 
residents and nonresidents.^^ Thus, the defendant, a citizen of 
the state of New York, in which state he had registered his 
automobile and was displaying the registered number on his 
machine, was convicted in New Jersey for violating the law of 
.that state requiring owners of automobiles to register them 
with the Secretary of State and to display the registered num- 
ber on the automobile. He contended that the law denied him 
the privileges and immunities of citizens of the state. But 
the court held that, as the law applies to all who drive auto- 
mobiles in the state, whether resident or nonresident, the con- 
tention was erroneous. ^^ 

Stratton t. Morris, 89 Tenn. 497, 499; Williams v. Fears, 110 Ga. 

521, 15 S. W. 87, 12 L. R. A. 70; 584, 593, 35 S. E. 699, 50 L. R. A. 

Janes v. Reynolds, 2 Tex. 250. 685; State v. North, 27 Mo. 464; 

13 Quimby v. Hazen, 54 Vt. 132, Ward v. Maryland, 79 U. S. (12 

139. WaU.) 418. 

1* Art. 4, § 2. 16 Unwen v. State, 73 N. J. L. 

15 Joseph y. Randolph, 71 Ala. 529, 64 Atl. 163, 68 Atl. 110. 
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§ 58. Police power of mimicipal corporations. A municipal 
corporation may exercise, first, all powers granted in express 
terms, consistent with the Federal constitution and laws, and 
the state constitution; second, certain implied or incidental 
powers, in harmony with the Federal and state constitutions 
and laws, and the municipal charter, (a) growing out of those 
expressly granted, or (b) those which belong to it because it is 
a municipal corporation, or (c) those which are essential or 
reasonably proper, to give effect to powers expressly granted 
or recognized as pertaining to municipal existence.^ 



iMcQuillin, Mun. Ord., §46; 1 
Dillon, Mun. Corp. (4th ed.), §89. 

Alabama: Cleveland School Fur- 
niture Co. V. Greenville, — Ala. 
— (1906), 41 So. 862. 

Alaska: Ketchikan Co. v. Citi- 
zens Co., 2 Alaska 120, 129. 

District of Columbia: United 



States ex rel. v. MacFarland, 28 
App. Cas. (D. C.) 552, 558. 

Iowa: Burroughs v. Cherokee, 
134 la. 429, 431. 109 N. W. 876. 

Missouri: St. Louis v. Kaime, 
180 Mo. 309, 322, 79 S. W. 140; 
State V. Butler, 178 Mo. 272, 313, 
77 S. W. 560. 
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It thus appears that a munieipal corporation is not limited to 
the exercise of express powers,^ but may pass all laws neces- 
sary or proper to carry into effect a given power.* And it is 
the duty of munieipal corporations to exercise their express 
powers for the public good ; the exercise of such powers is not 
discretionary, but imperative;* and they cannot be delegated 
or bartered away." 

The powers of a municipal corporation necessarily depend 
upon its charter or acts of the legislature applicable thereto. 
Under the general grant of power, commonly called the "gen- 
eral welfare" clause, "to ordain and publish such acts, laws 
and regulations, not inconsistent with the constitution and 
laws of the state, as shall be needful to the good order of the 
city," the local corporation may enact and enforce all reason- 
able ordinances for the administration of the municipal govern- 
ment, and for the protection of the interests and welfare of its 
inhabitants.^ 

§ 59. Same — To regulate the use of streets. The use of the 
public highways is a right inherent in the people and a muni- 
cipal ordinance restricting this right is void. But the legis- 



New Jersey: Carron v. Martin, 
26 N. J. L. 594, 69 Am. Dec. 584. 

New York: In re Kenmore, 110 
N. Y. Supp. 1008; Armstrong v. 
Fort Edward, 84 Hun 261, 264, 32 
N. Y. Supp. 433. 

North Carolina: Smith v. New- 
bern, 70 N. C. 14, 18, 16 Am. Rep. 
766. 

Vermont: Swanton v. High- 
gate, — Vt. — (1908), 69 Atl. 
667. 

Virginia: Donable v. Harrison- 
burg, 104 Va. 533, 535, 52 S. E. 
174. 

Washington: Farwell v. Seattle, 
43 Wash. 141, 144, 86 Pac. 217. 

West Virginia: Clarksburg Elec- 
tric Light Co. v. Clarksburg, 47 
W. Va. 739, 35 S. E. 994, 50 L. R. 
A. 142. 

United States: Los Angeles City 
Water Co. v. Los Angeles, 88 Fed. 
720, 729. 



2 New York v. Dry Dock etc. R. 
Co., 133 N. Y. 104, 30 N. B. 563, 
28 Am. St. Rep. 609; Le Couteulx 
V. Buffalo, 33 N. Y. 333. 

3 Ex parte Burnett, 30 Ala. 461, 
465. 

* Board of Commissioners v. 
County Commissioners, 20 Md. 
449, 458; County Commissioners 
V. Duckett, 20 Md. 468, 477, 83 Am. 
Dec. 557. 

5 Louisville City R. Co. v. Louis- 
ville, 8 Bush. (Ky.) 415; Greater 
New York Athletic Club v. Wur- 
ster, 19 N. Y. Misc. 443, 447, 43 
N. Y. Supp. 703; Coatesville Bor- 
ough V. Coatesville E. L. H. & P. 
Co., 32 Pa. Super. Ct. 513, 516; 
State v. Fiske, 9 R. I. 94. 

estate v. Merrill, 37 Me. 329; 
Philadelphia v. Brabender, 17 Pa. 
Super. Ct. 331, 201 Pa. St. 574. 

Regulating the running of street 
cars. North Jersey St. R. Co. v. 



53 



§ 59 LAW OF AUTOMOBILES. 

lature has power to reduce such right to a privilege, and to 
authorize a municipal corporation to impose a license fee on 
vehicles for the privilege of using the streets.' 

A grant of power by the legislature to boards of aldermen 
and selectmen to make regulations governing the use of auto- 
mobiles on particular roads is a proper delegation of the police 
power.^ 

The power of a municipal corporation to regulate the use of 
its streets is conferred for the purpose of keeping them in con- 
dition for public use and travel.^ Under general charter power 
giving cities control over their streets, they may regulate their 
use by all kinds of vehicles. They may fix the maximum rate 
of speed at which vehicles and animals may be driven through 
the streets, and may control the use of the streets generally to 
any reasonable extent for the safety of the people.i*" 

Thus, it has been held that cities may regulate the use of 
omnibuses and stage coaches in the streets ;i^ prohibit driving 
in the streets in a trot or gallop,!^ or faster than an "ordinary 
trot, "^3 or faster than a walk in turning street corners;^* regu- 
late the use of bicycles in the streets ;'* specify the time of day 
in which the streets may be used for certain purposes, and ex- 
clude vehicles of all kinds from entering upon or passing over 
the sidewalks; 18 require certain vehicles to carry a light at 

Jersey City, — N. J. L. — (1907), Minnesota: Duluth v. Mallett, 43 

67 Atl. 1072; McQuillin, Mun. Ord., Minn. 204, 45 N. W. 154. 

§ 433. North Carolina: State v. Sum- 

THarders Storage Co. v. Clii- merfield, 107 N. C. 895, 12 S. B. 

cago, 235 111. 58, 85 N. E. 245. 114. 

8 Com. V. Kingsbury, — Mass. "Com. v. Stodder, 2 Gush. 

— (1908), 85 N. E. 848. (Mass.) 562; Crocker v. Knicker- 

9 Chicago V. Banker, 112 111. booker Ice Co., 92 N. Y. 652. 
App. 94, 96-97. ^* Com. v. Worcester, 3 Pick. 

10 Alabama: Montgomery v. Par- (^^^s.) 462, 474. 

ker, 114 Ala. 118, 21 So. 452, 62 " ^ealis y. Hayward, 48 Ind. 19. 
Am. St. Rep. 95. "Council v. Dunn, 1 McCord 

(S C ) 333 
Lottisiana: Shreveport v. Dantes. I's Fuller v. Redding, 13 N. Y. 
118 La. 113, 42 So. 716. ^^^ j,.^ g^^ 43 j^ ^ g^^^ gg. 

Massachusetts: Com. v. Rowe, Moore v. District of Columbia, 12 

141 Mass. 79, 6 N. E. 545; Com. v. App. Cas. (D. C.) 537, 41 L. R. A. 

Fenton, 139 Mass. 195, 29 N. E. 2O8. 
653. 16 Moore v. District of Columbia, 

Michigan: People v. Keir, 78 12 App. Cas. (D. C.) 537, 541, 41 

Mich. 98, 43 N. W. 1039. L. R. A. 208. 
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nighV and give certain vehicles the right of way over other 
vehicles.i8 

Eegulation of occupations, such as hackmen and others keep- 
ing vehicles for hire is a proper exercise of the police power.^'' 

An ordinance forbidding trains to stand at street crossings 
more than ten minutes, except in case of accident, has been held 
to be a reasonable and valid exercise of the police power.^o 
The validity of an ordinance prohibiting the stopping of a 
vehicle in the streets for more than twenty minutes was sus- 
tained.2i Likewise, the power of a municipal corporation to 
require a railroad company to use certain kinds of rails has 
been upheld.*" 

Under power to "regulate and license all cars, wagons, 
drays, coaches, omnibuses and every description of carriages," 
it was held that a municipal corporation was authorized to 
regulate the use of automobiles in its streets.'** However, this 
power does not justify a city in declaring any usual method of 
travel along the streets a nuisance, and prohibiting its use as 
such.2* 

§ 60. Same — To regulate the speed of automobiles. "Under 
a general grant of police power, a municipal corporation may, 
in the interest of the public safety, regulate the speed of auto- 
mobiles in its streets and ways.^^ It may prescribe different 
rates of speed for different portions of the city, according to 

" Des Moines v. Keller, 116 la. St. P. M. & O. R. Co., 45 Minn. 370, 

648, 88 N. W. 827. 48 N. W. 6, 11 L. R. A. 434. 

18 People V. Little, 86 Mich. 125, A city has power to limit the 
48 N. W. 693. time a railroad may block a street. 

19 Chicago V. Banker, 112 111. Burger v. Missouri Pacific R. Co., 
App. 94, 97. 112 Mo. 238, 250, 20 S. W. 439. 

2oMcCoy V. Philadelphia, W. & ,. \ municipal corporation may 
B. R. Co., 5 Houst. Del. Rep. 599, L™'* . *^« ^^^^^ "* ^^reet cars. 
g„g Schmidt V. St. Louis R. Co., 149 

Mo. 269, 50 S. W. 921. 
21 Com. V. Fenton, 139 Mass. 195, ^^^^^^ „f ^^.^j^^^ 29 jj^^ ^^ 



29 N. E. 653. 



Y.) 357. 



22 Louisville City R. Co. v. Louis- 23 Com. v. Hawkins, 14 Pa. Dist. 
ville, 8 Bush. (Ky.) 415. 592. 

An ordinance limiting the speed 24Chicago v. Banker, 112 111. 
of trains throughout the city to App. 94, 97. 

four miles an hour, held unreason- 25 Chicago v. Banker, 112 111. 
able and void. Evlson v. Chicago, App. 94, 97; Chittenden v. Colum- 
bus, 26 Ohio Cir. Ct. 531, 534. 
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the width of the streets, their use, and the density of the popu- 
lation.26 

A regulation fixing the rate of speed of automobiles on the 
city streets at six miles an hour between crossings and four 
miles an hour at crossings was declared reasonable. And it; 
was held that the use of the word "crossing" in the regula- 
tion plainly referred to street crossings.^'^ 

Under authority to "lay out, improve, govern and regulate 
parks and park-ways, and to make rules for the use and gov- 
ernment thereof," a board of park commissioners was held to 
have power to regulate the speed of automobiles in parks and 
park-ways.28 And an ordinance limiting the speed of auto- 
mobiles within a radius of half a mile from a certain bridge 
was declared not to be invalid because it failed to provide for 
marking with signs or otherwise the limits of such speed radius 
so that a driver would know when he reached it.^* 

§ 61. Regulation of automobile as a public vehicle. A muni- 
cipal corporation may enact ordinances governing the conduct 
of hackmen in their relations with the public. Thus, an ordi- 
nance which required drivers of vehicles for hire, including 
operators of automobiles, to carry anyone who should apply to 
them unless engaged when they should display a sign "en- 
gaged," was held valid. In that case it was said: "There is 
nothing unreasonable in requiring the driver of an omnibus, 
permitted by the city's license to run his vehicle on the public 
streets, to carry all persons applying to him for passage and 
, legally tendering the fare, as common carriers are required to 
do, and a notification to intending passengers that the vehicle 
is already in actual use."^'' 

§ 62. Registration of automobiles and display of number. 
Requiring owners of automobiles to register their machines 
with a municipal officer, and to display a number, furnished by 
such officer, on some part of the automobile for the purpose of 
identification, is a valid police regulation. Such requirements 
are not unconstitutional as amounting to an unreasonable 

26 Chittenden v. Columbus, 26 v. Tyler, — Mass. — (1908), 85 
OMo Cir. Ct. 531, 534. N. E. 569. 

27 Eichman v. Buehlieit, 128 "Wis. 29 Eichman v. Buchheit, 128 Wis. 
385, 387, 107 N. W. 325. 385, 387, 107 N. W. 325. 

28 Com. V. Crowinshield, 187 ' so Fonsler v. Atlantic City, 70 
Mass. 221, 224, 72 N. E. 963; Com. N. J. L. 125, 127, 56 Atl. 119. 
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search, nor as compelling the operator to testify against him- 
self in a criminal case, nor as depriving him of property with- 
out due process of law.^^ 

Under a grant of power to regulate the use of its streets, a 
municipal corporation has authority to provide for the regis- 
tration and numbering of automobiles.^^ 

§ 63. Construction of charter powers. Charters of municipal 
corporations being special grants of power, are to be strictly 
construed; and whatever is not given expressly, or as a neces- 
sary means to the execution of expressly given powers, is 
withheld.33 The local corporation cannot go beyond the 
powers conferred by its charter, expressly or by implication,'* 
and any ambiguity or doubt arising out of the terms of the 
grant of power must be resolved against the corporation and 
in favor of the public.*^ 

The specific enumeration of certain powers impliedly ex- 
cludes those not mentioned.'® But the construction of power 



31 People v. Sclineider, 139 Mich. 
673, 103 N. W. 172, 69 L. R. A. 
345, 12 Detroit Leg. N. 32. 

A city may require the display 
of a license number for the pur- 
pose of identification. Frankford 
etc. R. Co. v. Philadelphia, 58 Pa. 
St. 119. 

32 People v. Schneider, 139 Mich. 
673, 679, 103 N. W. 172, 69 L. R. 
A. 345, 12 Detroit Leg. N. 32. 

ssCalifornia: Douglass v. Plac- 
erville, 18 Cal. 643, 647. 

Connecticut: Crofut v. Danhury, 
65 Conn. 294, 300, 32 Atl. 365. 

Iowa: Logan v. Pyne, 43 la. 
524, 525, 22 Am. Rep. 261. 

Kansas: Leavenworth v. Nor- 
ton, 1 Kan. 432, 436. 

Mississippi: Crittenden v. Boone- 
ville, — Miss. — (1908), 45 So. 
723, 725. 

Missouri: Trenton v. Clayton, 
50 Mo. App. 535, 539. 

New York: People v. Ham, 32 
N. y. Misc. 517, 521, 66 N. Y. Supp. 
264; Parker v. Baker, 1 Clark's 
Ch. Cas. 223, 226. 



Oregon: Corvallis v. Carlile, 10 
Oreg. 139, 141, 45 Am. Rep. 134. 

Pennsylvania: Lesley y. Kite, 
192 Pa. St. 268, 274, 43 Atl. 959. 

Texas: Paris v. Sturgeon, — 
Tex. Civ. App. — (1908), 110 S. 
"W. 459, 461. 

McQuillin, Mun. Ord. § 48. 

ii Alabama: Bessemer v. Besse- 
mer Water Works, — Ala. — 
(1907), 44 So. 663. 

Connecticut: New London v. 
Brainard, 22 Conn. 552. 

Illinois: Petersburg v. Metzker, 
21 111. 205, 206. 

Missouri: St. Louis v. Weher, 
44 Mo. 547. 

New York: Parker v. Baker, 1 
Clark's Ch. Cas. 223, 225. 

3s Clark, Dodge & Co. v. Daven- 
port, 14 la. 494, 500; Meday v. 
Rutherford, 65 N. J. L. 645, 648, 48 
Atl. 529; Corvallis v. Carlile, 10 
Oreg. 139, 141, 45 Am. Rep. 134; 
Minturn v. Larue, 64 U. S. (23 
How.) 435, 436. 

36 New Orleans v. Phillippi, 9 
La. Ann. 44, 46; Grand Rapids v. 
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should not be unreasonable, nor so strict as to defeat the evi- 
dent objects and purposes of its creation.*'' 

It should be in accordance with the intent of the charter 
framers, to be gathered from the language and object of the 
charter provisions.*^ 

Thus under an authorization to regulate and license cart- 
men, hacks, cars, omnibuses, stages and all other carriages and 
vehicles used for the transportation of passengers, baggage or 
merchandise, it was held to be within the power of a municipal 
corporation to regulate the operation of automobiles for hire, 
and to fix the fare to be charged.*^ And it was declared that, 
under authority to regulate the storage of highly inflammable 
substances in the thickly populated portions of the District of 
Columbia, the Commissioners of the District were authorized 
to make and enforce a regulation requiring a license for the 
storage of gasoline in the city of Washington.*" 

Since an ordinance without a penalty would be nugatory, a 
municipal corporation which has the power to pass an ordi- 
nance has the implied power to provide for its enforcement by 
proper and reasonable fines against those who violate its pro- 
visions.* ^ 

§ 64. Poilice ordinances. Local police regulations of auto- 
mobiles must be in the manner authorized by law. The muni- 
cipal charter and legislative acts applicable usually prescribe 
the method by which the municipal authorities may regulate 
those things which concern particularly the municipality and 
the inhabitants thereof. The legislative or governing body 
acts either by resolution or ordinance. 

The word "ordinance" means a local law, prescribing a gen- 
eral and permanent rule.*^ 

Hughes, 15 Mich. 54, 58; State v. *i Winooski v. Gokey, 49 Vt. 

Ferguson, 33 N. H. 424, 430. 282, 286. 

37 Smith V. Madison, 7 Ind. 86; ^^ Indiana: Kersey v. Terre 
State ex rel. v. Allen, 183 Mo. 283, Haute, 161 Ind. 471. 476, 68 N. B. 
291, 82 S. W. 103; Missouri Loan 1027. 

Bank v. How, 56 Mo. 53, 59. Iowa: State v. Omaha & C. B. 

38 St. Louis V. Herthel, 88 Mo. R. & B. Co., 113 la. 30, 33, 84 N. 
128, 130. W. 983, 52 L. R. A. 315, 86 Am. 

39Fonsler v. Atlantic City, 70 St. Rep. 357. 
N. J. L. 125, 127. Minnesota: Evison v. Chicago, 

■10 District of Columbia v. Wes- St. P. M. & O. R. Co., 45 Minn. 370, 
ton, 23 App. Cas. (D. C.) 363. 375, 48 N. W. 6, 11 L. R. A. 434. 
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The terms "ordinance" and "by-laws" are used inter-' 
changeably to signify a local law, or law applicable to a par- 
ticular community or municipal corporation.** It differs from 
a resolution or order, in that it prescribes a permanent rule 
of government, while a resolution is only temporary in its 
nature.** An ordinance is generally necessary when the muni- 
cipal assembly is acting in a legislative capacity, while acts 
that are done in a ministerial capacity and for a temporary 
purpose, may be in the form of a resolution.*^ 

§ 65. Oonstruction of ordinances. A few general sugges- 
tions respecting the construction of ordinances designed to 
regulate automobiles will add greatly to the value of this chap- 
ter. 

Like statutes, ordinances are presumed to be valid,*® and 



Vew York: Armatage v. Fisher, 
74 Hun 167, 172, 26 N. Y. Supp. 
364. 

North Dakota: Shuttuck v. 
Smith, 6 N. D. 56. 72, 69 N. W. 5. 

Ohio: Blanchard v. Bissell, 11 
Ohio St. 96, 103. 

Black's Law Diet. tit. "Ordi- 
nance." 

2 Bouvier's Law Die, tit. "Ordi- 
nance." 

An ordinance must of necessity 
be in writing. Stevenson v. Bay 
City, 26 Mich. 44, 47. 

43 Colorado: Tracey v. People, 
6 Colo. 151, 153, 4 Am. & Eng. 
Corp. Cas. 373. 

Indiana: State v. Swindell, 146 
Ind. 527, 532, 45 N. B. 700, 58 Am. 
St. Rep. 375. 

Iowa: State v. Omaha & C. B. 
R. & B. Co., 113 la. 30, 33, 84 N. 
W. 983, 52 L. R. A. 315, 86 Am. 
St. Rep. 357. 

Minnesota: State v. Lee, 29 
Minn. 445, 451, 13 N. W. 913. 

New Jersey: Taylor v. Lam- 
hertsville, 43 N. J. Bq. 107, 112, 
10 Atl. 809. 

Tennessee: Rutherford v. Swink, 
96 Tenn. (12 Pickle) 564, 567, 35 
S. W. 554. 



United States: National Bank 
of Commerce v. Grenada, 44 Fed. 
262, 263. 

** Altamont v. Baltimore & O. R. 
Co., 184 111. 47, 51, 56 N. E. 340; 
McQuillin, Mun. Ord. § 2. 

*5 Illinois: Chicago & N. P. R. 
Co. V. Chicago, 174 111. 439, 445, 
51 N. E. 596. 

Iowa: Grimmell v. Des Moines, 

57 la. 144, 147. 

New Jersey: Paterson v. Bar- 
net, 46 N. J. L. 62, 66; State v. 
Bayonne, 35 N. J. L. 335, 337. 

Ohio: Blanchard v. Bissell, 11 
Ohio St. 96, 103. 

United States: Alma v. Guar- 
anty Savings Bank, 19 U. S. App. 
622, 627. 

"Acts of legislation by a mu- 
nicipal corporation, which pre- 
scribe a permanent rule of conduct 
or government, and which are to 
have a continuing force and effect, 
must be established by ordinance." 
People V. Mount, 186 111. 560, 571, 

58 N. E. 360. 

*«rilinois: Hawthorn v. People, 
109 111. 302, 307, 50 Am. Rep. 610. 

Indiana: Citizens Gas & Min. 
Co. V. Elwood, 114 Ind. 332, 334. 

Missouri: Dollar Savings Bank 
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must be reasonably construed, in a manner consistent with the 
intent of the authority enacting them.*^ They should be con- 
strued, if possible, so as to give full force and effect to their 
provisions, that they may accomplish the desired objects.** 

Where an ordinance is open to two constructions, one legal, ' 
the other illegal, that construction must prevail that will pre- 
serve its validity.*® 

A valid ordinance stands on the same footing as a statute,^" 
and its construction is for the court, and should never be left 
to the jury.5^ 

Words are to be taken in their plain and ordinary sense. 
Thus the phrase "duly established," used in reference to the 
passage of an ordinance, means that the ordiaance was passed 
according to law and became of legal effect.^^ 

Resort may be had to the context and the reason and the 
spirit of the ordinance.^^ Where an ordinance provided that 
on and after a certain date all automobiles "shall be propelled 
upon the public highways at a speed not exceeding ten miles 
an hour," it was held that, following the accepted rules of 



V. Ridge, 183 Mo. 506, 518, 82 S. 
W. 56. 

'New YorTc: People v. Gillson, 109 
N. Y. 389, 397, 17 N. B. 343, 4 Am. 
St. Rep. 465. 

Texas: Austin v. Austin City 
Cem. Assn., 87 Tex. 330, 338, 28 
S. "W. 528, 47 Am. St. Rep. 114. 

*' Von Diest v. San Antonio T. 
Co., — Tex. Civ. App. — (1903), 77 
S. W. 632. 

43Whitlock V. West, 26 Conn. 
406, 414; Merriam v. New Orleans, 
14 La. Ann. 318. But see, Houlton 
V. Titcomb, 102 Me. 272, 284, 66 
Atl. 733, 10 L. R. A. (N. S.) 580. 

49 Illinois : Blanchard v. Benton, 
109 111. App. 569, 576. 

Kansas: Swift v. Topeka, 43 
Kan. 671, 675, 23 Pac. 1075. 

Kentucky: Lowry v. Lexington, 
24 Ky. L. Rep. 516, 522, 68 S. W. 
1109. 

Missouri: State v. Butler, 178 
Mo. 272, 311, 77 S. W. 560; Brown 
V. Railway, 137 Mo. 529. 



Pennsylvania: Johnstown v. Cen- 
tral District & P. T. Co., 23 Pa. 
Super. Ct. 381, 384; Com. ex rel. v. 
Butler, 99 Pa. St. 535, 540. 

Washington: Bellingham v. Ciss- 
na, 44 Wash. 397, 402, 87 Pac. 481. 

60 Pennsylvania Co. v. Frana, 13 
111. App. 91, 97. 

61 Illinois : Pennsylvania Co. v. 
Frana, 13 111. App. 91, 97. 

Missouri: Barton v. Odessa, 109 
Mo. App. 76; Fruin-Bambrick 
Const. Co. V. Geist, 37 Mo. App. 
509, 516. 

New Jersey: State v. Jersey City, 
37 N. J. L. 348, 351. 

Rhode Island: Wilson v. New 
York, N. H. & H. R. Co., 18 R. I. 
598, 603, 29 Atl. 300. 

Texas: Austin v. Austin City 
Cem. Assn., 87 Tex. 330, 338, 28 S. 
W. 528, 47 Am. St. Rep. 114. 

62 Com. V. Sherman, 191 Mass. 
439, 441, 78 N. E. 98. 

63 1 Bl. Com. 59. 
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construction,^* it is manifest that it declares it to be unlawful 
to propel an automobile upon the highways at a speed exceed- 
ing ten miles an hour.^^ 

§66. Construction of ordinajices passed under express 
power. Where an ordinance is passed by virtue of express 
power, not inconsistent with the Federal constitution or laws 
or the state constitution, and such power is substantially fol- 
j lowed, or is exercised in a reasonable manner, the ordinance 
will be sustained, regardless of the opinion of the court re- 
specting its reasonableness.^® 

Whether or not an ordinance is reasonably necessary is com- 
mitted in the first instance to the municipal legislative body, 
and the ordinance, when passed, is presumptively valid.®'' 

The motive of such body in the exercise of a discretionary 
power conferred upon it by the legislature, will not ordinarily 
be investigated.^® Thus an ordinance forbidding the use of 
automobiles on the public highways at night, not being un- 
reasonable on its face, was upheld.®* 

Likewise an ordinance fixing seven miles an hour as the 
maximum rate of speed at which vehicles may be driven in the 

5*1 Bl. Com. 59. Neb. — (1907), 112 N. W. 306, 309. 

55 Radnor Township v. Bell, 21 New Jersey: Budd v. Camden, 

Pa. Super. Ct. 1, 8. 69 N. J. L. 193, 54 Atl. 569. 

66 McQuillin, Mun. Ord., § 181. New York: Barhite v. Home 

Alahama: Lindsay v. Anniston, Tel. Co., 50 N. Y. App. Div. 25, 28, 

104 Ala. 257, 261, 16 So. 545, 53 63 N. Y. Supp. 659; Kittinger v. 

Am. St. Rep. 44. Buftalo Traction Co.. 160 N. Y. 377, 

Colorado: Phillips v. Denver, 19 388. 

Colo. 179, 183, 34 Pac. 902, 41 Am. An ordinance passed under ex- 

St. Rep. 230. press power cannot he unreasona- 

Georgia: Poulan v. Atlantic hie. Shelhyville v. Cleveland, C. 

Coast L. R. Co., 123 Ga. 605, 610, C. & St. L. R. Co., 146 Ind. 66, 70, 

51 S. E. 657. 44 N. B. 929. 

Illinois: Peoria v. Calhoun, 29 sTKnobloch v. Chicago, M. & St. 

111. 317, 320. P. R. Co., 31 Minn. 402, 404, 18 

Louisiana: State v. Payssan, 47 N. W. 106; Peterson v. State, — 

La. Ann. 1029, 1031, 17 So. 481, 49 Neb. — (1907), 112 N. W. 306, 

Am. St. Rep. 390. 309. 

Missouri: Prior v. Construction ssEnders t. Friday, — Neb. 

Co., 170 Mo. 439, 451, 71 S. W. —(1907), 111 N. W. 140, 142. 

205 ; St. Louis v. Green, 6 Mo. App. 59 Ex parte Berry, 147 Cal. 523, 

591. 525, 82 Pac. 44, 109 Am. St. Rep. 

Nebraska: Peterson v. State, — 160. 
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city streets, was declared to be not so unreasonable as to de- 
mand its invalidity.®" 

An ordinance which established a maximum rate of speed 
for automobiles at six miles an hour between street crossings, 
and four miles an hour at crossings, was declared reasonable 
and valid.8i 

So, too, an ordinance making it unlawful for those engaged 
in operating automobiles for hire to refuse to carry any person 
who applies to them and tenders the amount of the fare, when 
the vehicle is not already engaged, is a reasonable exercise of 
the police power.®^ 

§ 67. Construction of ordinances not passed under express 
power. The reasonableness of ordinances passed under im- 
plied or incidental powers, or under a general grant of power, 
is subject to review by the courts, and if found to be unreason- 
able the ordinance will be declared void.®* If such ordinance 
is unjust or works unnecessary hardship upon those it is in- 
tended to affect, it will be held invalid.®* 

An ordinance containing an arbitrary requirement not 
founded on any public necessity or convenience will not be 
upheld. Thus an ordinance requiring the change in location of 
telephone poles as previously authorized, was held void where 
no reason therefor existed.®^ 

§68. Construction of penal ordinances. Ordinances regu- 
lating the use of automobiles on the public streets and provid- 
ing a penalty for their violation, are penal ordinances. The 
general rule for the construction of penal ordinances is that 
they must be strictly construed as against the local corpora- 

80 Chittenden v. Columbus, 26 «* Illinois: Chicago v. Brown, 
Ohio C. C. 531, 534. 205 111. 568, 69 N. E. 65; Chicago 

81 Bichman v. Buchheit, 128 Wis. & Alton R. Co. v. Carlinville, 200 
385, 388, 107 N. W. 325. 111. 314, 320, 65 N. B. 730, 60 L. 

Same as to an ordinance fixing R. A. 391. 

the maximum speed at ten miles Maryland: Frostburg v. Wine- 

an hour. Radnor Township v. land, 98 Md. 239, 243, 56 Atl. 811. 

Bell, 21 Pa. Super. Ct. 1, 8. Missouri: State ex rel. v. Gates, 

62 Fonsler v. Atlantic City, 70 N. 190 Mo. 540, 89 S. W. 881. 

J. L. 125, 127. Nebraska: Peterson v. State, — 

88 Springfield v. Starke, 93 Mo. Neb.— (1907), 112 N. W. 306, 309. 

App. 70, 77; Livingston v. Wolf, Neio Jersey: Taylor v. Oris- 

136 Pa. St. 519, 533, 20 Atl. 551, wold, 14 N. J. L. 222, 235. 

20 Am. St. Rep. 936; Hayes v. Ap- 8s Hannibal v. Missouri & Kan- 

pleton, 24 Wis. 542. sas Tel. Co., 31 Mo. App. 23. 
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tion.6® But the strict and rigid rules by which the validity of 
penal statutes is tested are not to be applied to the ordinances 
of a municipal corporation. Few ordinances could stand such 
a test.^'' The construction should be reasonable, and not 
strained, and effect given to the intention of the municipal 
legislative body if such can be done within reason.® ^ 

§ 69. Discrimination — Class legislation. Ordinances must 
affect alike all persons of the class to which they refer. If they 
discriminate between persons of the same class, or if the clas- 
sification is unreasonable, they will be declared invalid.^®. 

Municipal corporations may classify objects of legislation, 
but the difference in classes which will support such legislation 
must be such as will in the nature of things furnish a reason- 
able basis for separate laws and regulations.'^" "To forbid an 
individual or a class the right to the acquisition or enjoyment 
of property in such manner as should be permitted to the 
community at large would be to deprive them of liberty in par- 
ticulars of primary importance to their pursuit of hap- 
piness."" 

Accordingly it was held that, an ordinance requiring one 
who uses his automobile for his private business and pleasure 
only, to submit to an examination and to take out a license (if 
the examining board see fit to grant it) imposes a burden on 

«s Florida: Ex parte Simms, 40 2 R. I. 154; Com. v. Robertson, 5 

Fla. 432, 442, 25 So. 280. Cush. (Mass.) 438. 

Illinois: Chicago v. RumpfE, 45 e'Califomia: Ex parte Sohncke, 

111. 90, 99. 148 Cal. 262, 82 Pac. 956. 

Indiana: Chicago, I. & L. R. Co. Indiana: Toledo, St. L. & "W. R. 

V. Salem, 166 Ind. 71, 75, 76 N. B. Co. v. Long, 169 Ind. 316, 82 N. E. 

631. 757. 

Kentucky: Krlckle v. Com., 1 B. Missouri: Hannibal v. Missouri 

Men. 361, 362. & Kansas Tel. Co., 31 Mo. App. 23, 

Missouri: Pacific v. Seifert, 79 32. 
Mo. 210, 215. South Carolina: Laurens v. An- 

New Jersey: McConvill v. Jer- derson, 75 S. C. 62, 55 S. E. 136. 
sey City, 39 N. J. L. 38, 42. Canada: Reg. v. Flory, 17 Ont. 

New York: People v. Rosenberg, 715; Reg. v. Johnston, 38 Up. Can. 

138 N. Y. 410, 415. Q. B. 549. 

67 First Municipality v. Cutting, to state v. Loomis, 115 Mo. 307, 

4 La. Ann. 335, 337; Loze v. Mayor, 314, 22 S. W. 350. 
2 La. 427. 7i Cooley, Const. Lim. (7th ed.) 

ssMerriam v. New Orleans, 14 561; State v. Loomis, 115 Mo. 307, 

La. Ann. 318; Rounds v. Mumford, 314, 22 S. W. 350. 
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one class of citizens in the use of the streets not imposed upon 
others, and is therefore invalidJ^ 

However, laws relating to persons or things as a class, and 
not to persons or things of a class, are common and will usually 
be sustained^* Thus, an ordinance fixing a lower maximum 
rate of speed for automobiles than is allowed street cars does 
not unlawfully discriminate against the former. Such a classi- 
fication is reasonable, because street cars run on fixed tracks, 
while automobiles are uncertain in their course, consequently 
more dangerous J* 

§70. Distinction between regulate and prohibit. Regulate 
and prohibit have different and distinct meanings. Power 
granted to a municipal corporation to regulate a business, oc- 
cupation or vocation does not confer power to prohibit, either 
directly or by prohibitory charge for a license.''^ Power to 



Tz Chicago T. Banker, 112 111. 
App. 94, 99. 

''3 California: Los Angeles v. 
Los Angeles Ind. Gas Co., — Cal. 
— (1908), 93 Pac. 1006. 

Illinois: Chudnovski v. Eckels, 
232 111. 312, 320, 83 N. E. 846. 

Kansas: State v. Addison, 76 
Kan. 699, 92 Pac. 581; Goodrich v. 
Mitchell, 68 Kan. 765, 75 Pac. 1034, 
64 L. R. A. 945, 104 Am. St. Rep. 
429. 

Louisiana: State v. Schlemmer, 
42 La. Ann. 1166, 8 So. 307. 

Missouri: State v. Bishop, 128 
Mo. 373, 385, 31 S. "W. 9, 29 L. R. 
A. 200. 

Nebraska: Magneau v. Fremont, 
30 Net. 843, 854, 47 N. W. 280, 9 
L. R. A. 786, 27 Am. St. Rep. 436. 

Ohio: Davies v. State, 27 Ohio 
Cir. Ct. 593. 

Oklahoma: Williams v. Fourth 
National Bank, — Okla. — (1905), 
82 Pac. 496. 

North Carolina: State v. Wolf, 
145 N. C. 440, 59 S. E. 40. 

South Carolina: Summerville v. 
Pressley, 33 S. C. 56, 11 S. B. 545, 
8 L. R. A. 854. 



Texas: Waters-Pierce Oil Co. v. 
State, — Tex. Civ. App. — (1908), 
106 S. W. 918, 929. 

'* Chittenden v. Columbus, 26 
Ohio Cir. Ct. 531, 534. 

IS Alabama: Miller v. Jones, 80 
Ala. 89, 96. 

Florida: Mernaugh v. Orlando, 
41 Fla. 433, 437-438, 27 So. 34. 

Michigan: In re Hauck, 70 Mich. 
396, 407, 38 N. W. 269. 

Missouri: State v. De Bar, 58 
Mo. 395, 397. 

New Jersey: McConvill v. Jer- 
sey City, 39 N. J. L. 38, 44. 

New York: Thousand Island 
Park Assn. v. Tucker, 173 N. Y. 
203, 210, 65 N. E. 975, 60 L. R. A. 
786. 

Ohio: Bronson v. Oberlin, 41 
Ohio St. 476, 483, 52 Am. Rep. 90. 

Texas: Ex parte Patterson, 42 
Tex. Cr. Rep. 256, 260, 58 S. W. 
1011, 51 L. R. A. 654. 

But see. People v. Pratt, 129 N. 
Y. 68, 72, 29 N. B. 7. 

Ordinarily the power to regulate 
■will not be construed to include 
the power to prohibit. State v. 
Mott, 61 Md. 297, 309. 
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regulate a useful trade does not authorize its prohibition nor 
the creation of a monopoly. ''« It would be stating a paradox 
to say that a grant of power to regulate carries with it by im- 
plication the power to prohibit, for the very essence of regula- 
tion is the existence of something to regulate.'^ Travel along 
the streets in an automobile, or any other usual method of 
travel, cannot be declared a nuisance and prohibited on that 
account.^* However, a reasonable regulation of a privilege 
is not a denial of the right.'^^ 

§71. Scope of phrase "Transporting persons or property." 
Ordinances sometimes provide for the licensing of automobiles 
used in the transportation or conveyance of persons or prop- 
erty. These ordinances are not confined in their scope to auto- 
mobiles used for business purposes, but also include those used 
solely for pleasure. Thus, an ordinance made it unlawful to 
use vehicles in transporting persons or property upon the pub- 
lic streets and alleys of the city unless such vehicles were 
licensed. It was declared that an automobile carrying persons 
for pleasure was within the terms of such ordinance.*" 

§ 72. Title of ordinances. The constitutional provision that 
"no bill shall contain more than one subject, which shall be 
clearly expressed ia the title," does not apply to municipal or- 
dinances.*^ However, the same rule has been made applicable 
to such ordinances ia many of the states by charter or statu- 
re Thousand Island Park Assn. Illinois: Harris v. People, 218 
V. Tucker, 173 N. Y. 203, 210, 65 III. 439, 442, 75 N. E. 1012. 
N. E. 975, 60 L. R. A. 786. Indiana: Baumgartner v. Hasty, 

TT State V. De Bar, 58 Mo. 395, 100 Ind. 575, 585. 
397; Ex parte Patterson, 42 Tex. Kansas: Topeka v. Raynor, 61 
Or. Rep. 256, 260, 58 S. W. 1011, Kan. 10, 58 Pac. 557. 
51 L. R. A. 654. Kentucky: Tuggles v. Com., 30 

78 Chicago V. Banker, 112 111. Ky. L. Rep. 1071, 100 S. W. 235. 
App. 94, 97. Michigan: People v. Wagner, 86 

79 Frankford etc. R. Co. v. Phil- Mich. 594, 597, 49 N. W. 609, 13 L. 
adelphia, 58 Pa. St. 119, 123, 98 R. A. 286, 24 Am. St. Rep. 141. 
Am. Dec. 242. Missouri: Tarkio v. Cook, 120 

80 Harder v. Chicago, 235 111. Mo. 1, 7, 25 S. W. 202, 41 Am. St. 
294, 85 N. B. 255. Rep. 678. 

81 California: Ex parte Haskell, Pennsylvania: Yardley Borough, 
112 Cal. 412, 421, 44 Pac. 725, 32 22 Pa. Co. Ct. 179, 180. 

li. R. A. 527. South Carolina: State v. Gibbes, 

Colorado: Scanlon v. Denver, 38 60 S. C. 500, 39 S. E. 1. 

Colo. 401, 403, 88 Pac. 156. 
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tory provision. This rule is generally declared to be man- 
"datory, except in California and Ohio, where it is held to be 
directory only.*^ 

The object of this law is to prevent the uniting in one ordi- 
nance of diverse subjects or measures and effecting its passage 
by uniting in its support all those in favor of any subject 
which it contains, and to prevent the adoption of ordinances 
by the votes of members of the legislative body ignorant of 
their contents.** 

There was no design, however, by this clause to embarrass 
legislation by making laws unnecessarily restrictive in their 
scope and operation, and thus multiplying their number ;S* and 
if the provisions of the act all relate, directly or indirectly, to 
the same subject, having a natural connection, and are not 
foreign to the subject expressed in the title, the act is suf- 
ficient.8* 

It is not necessary that every end and means necessary to 
the accomplishment of the general object should be provided 
for by a separate act relating to that alone.^® 

Matters of detail need not be specified in the title, nor is it 
necessary that the title be a full index to all the contents of the 

82 Chittenden v. Columbus, 26 of Supervisors v. Heenan, 2 Minn. 

Ohio Cir. Ct. 531, 533; s«j>ra, § 40. 330, 336; Heffner v. Toledo, 75 

«3 Idaho: Pioneer Irrigation Dist. Ohio St. 413, 80 N. E. 8. 

V. Bradley, 8 Idaho 310, 317, 68 ss California: Law v. San Fran- 

Pac. 295, 101 Am. St. Rep. 201. cisco, 144 Cal. 384, 387, 77 Pac. 

Michigan: People v.' Mahaney, 1014. 

13 Mich. 481, 495. Iowa: Lovilia v. Cobb, 126 la. 

Minnesota: Winters v. Duluth, 557, 559, 102 N. W. 496. 

82 Minn. 127, 131, 84 N. W. 788. Michigan: People v. Mahaney, 

Nevada: State v. Commission- 13 Mich. 481, 495. 

ers of Humboldt Co., 21 Nev. 235, Missouri: St. Louis v. Liessing, 

237, 29 Pac. 974. 190 Mo. 464, 489, 89 S. W. 611, 1 

New York: Board of Water L. R. A. (N. S.) 918. 

Commissioners v. Dwight, 101 N. Nevada: State v. Commission- 

y. 9, 11, 3 N. E. 782. ers of Humboldt Co., 21 Nev. 235, 

Ohio: Chittenden v. Columbus, 238, 29 Pac. 974. 

26 Ohio Cir. Ct. 531, 533; Heffner Pennsylvania: Com. v. Larkin, 

V. Toledo, 75 Ohio St. 413, 80 N. 27 Pa. Super. Ct. 397, 403. 

E. 8. United States: Ackley School 

84 Pioneer Irrigation Dist. v. Dist. v. Hall, 113 V. S. 135, 142. 

Bradley, 8 Idaho 310, 68 Pac. 295, se People v. Mahaney, 13 Mich. 

101 Am. St. Rep. 201; People v. 481, 495; Ackley School Dist. v. 

Mahaney, 13 Mich. 481, 495; Board Hall, 113 U. S. 135, 142. 
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law.*^ "The generality of a title is no objection so long as it 
is not made to cover legislation incongruous in itself. ' '^* Thus 
requirements that automobiles carry lighted lamps between 
sunset and sunrise, and that warning be given of their approach 
by sounding a bell, whistle, horn or gong, are properly included 
in an ordinance entitled, "An ordinance to regulate the speed 
of automobiles and other vehicles."*' 

§ 73. Ordinance void in part. The fact that one portion of 
an ordinance is void for any reason which does not affect the 
whole does not invalidate another part, unless the two are so 
interblended or dependent that the vice of the one must be 
held to vitiate the other.''' 

Where the provisions of the ordinance are severable and are 
not interdependent one upon the other, the valid portions will 
be upheld, provided that eliminating the void portions and up- 
holding and enforcing the parts that are valid will not defeat 



8T Lockhart v. Troy, 48 Ala. 579, 
584; State v. Calloway, 11 Idaho 
719, 737, 84 Pac. 27; State v. Com- 
missioners of Humboldt Co., 21 
Nev. 235, 237, 29 Pac. 974; Yeager 
V. Weaver, 64 Pa. St. 425, 428. 

88 St. Louis V. Liessing, 190 Mo. 
464, 490, 89 S. W. 611, 1 L. R. A. 
(N. S.) 918. 

89 Chittenden v. Columbus, 26 
Ohio Cir. Ct. 531, 532. 

An ordinance which prohibits 
cattle running at large, various fea- 
tures being treated by different 
sections all germane to the sub- 
ject, does not contain more than 
one subject. Paducah v. Ragsdale, 
28 Ky. L. Rep. 1057, 1059, 92 S. W. 
13. 

»o California: Ex parte Haskell, 
112 Cal. 412, 420, 44 Pac. 725, 32 
L. R. A. 527. 

Georgia: Fichtenberg v. Atlan- 
ta, 126 Ga. 62, 54 S. E. 933. 

Illinois: Chicago & J. B. R. Co. 
V. Freeman, 125 111. App. 318, 320; 
Quincy v. Bull, 106 111. 337, 348. 

Kentucky: McNulty v. Toopf, 25 



Ky. L. Rep. 430, 433, 75 S. W. 258. 

Maine: State v. Robb, 100 Me. 
180, 194, 60 Atl. 874. 

Minnesota: State v. McFarland, 
— Minn. — (1905), 105 N. W. 187, 
188. 

Missouri: St. Louis v. Leissing, 
190 Mo. 464, 489, 89 S. W. 611, 1 
L. R. A. (N. S.) 918; Barber As- 
phalt Paving Co. v. UUman, 137 
Mo. 543, 569, 38 S. W. 458. 

New Jersey: Haynes v. Cape 
May, 52 N. J. L. 180, 183. 

New York: Broadway & S. A. 
R. Co. V. New York, 49 Hun 126, 
133, 1 N. Y. Supp. 646; Rogers v. 
Jones, 1 Wend. 237, 260, 19 Am. 
Dec. 493. 

Ohio: Sterling v. Bowling 
Green, 26 Ohio Cir. Ct. 581, 589. 

South Carolina: State v. John- 
son, 76 S. C. 39, 44, 56 S. B. 544. 

Texas: Ex parte Henson, — 
Tex. Cr. App. — (1905), 90 S. W. 
874, 875. 

Washington: Hillman v. Seat- 
tle. 33 Wash. 14, 19, 73 Pac. 791. 

McQuillin, Mun. Ord., § 295. 
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the substantial object of the enactment.^^ And this may be 
so even though the sound and unsound parts are in the same 
section.'^ 

But if the ordinance is entire, each part having a general 
influence over the rest, and part is invalid, the entire ordinance 
is void.®* And if to enforce the valid portions would not carry 
out the general scheme of the ordinance, the whole must be 
declared inoperative.** 

A section of an ordinance relating to the equipment of auto- 
mobiles being void does not affect another section regulating 
their speed.*' 

§74. Conflict of ordinance with state law. The fact that 
the legislature has imposed certain regulations on an occupa- 
tion, business or vocation applicable to the entire state does 
not exclude the right of a municipal corporation to impose 
other regulations adapted to its own peculiar conditions, pro- 
vided such regulations do not conflict, and are not inconsistent 
with those of the state.^ But local authorities have not the 
power to suspend the operation, or change the provisions, of a 
state law.^ If there are inconsistencies between an ordinance 
and a statute, to the extent of such inconsistencies, the ordi- 
nance must give way.^ 

Aside from statutory prohibition, however, a municipal cor- 
poration may enact an ordinance establishing a lower max- 
imum rate of speed for automobiles than that provided by 

91 St. Louis V. Grafeman Dairy 83 N. B. 44; Brazier v. Philadel- 

Co., 190 Mo. 492, 503, 89 S. W. 617, phia, 15 Pa. Dist. 14, 16, affirmed 

1 L. R. A. (N. S.) 936. 215 Pa. St. 297, 64 Atl. 508; State 

82 Ex parte Haskell, 112 Cal. 412, v. Austin, 114 N. C. 855, 858, 19 

420, 44 Pac. 725, 32 L. R. A. 527; S. E. 919, 25 L. R. A. 283, 41 Am. 

State V. Bockstruck, 136 Mo. 335, St. Rep. 817; Seattle v. MacDon- 

353, 38 S. W. 317. aid, 47 Wash. 298, 91 Pac. 952. 

»3 Chicago V. Gunning System, 2 Hartje v. Moxley, 235 111. 164, 

114 111. App. 377, 383, affirmed 214 85 N. E. 216; State v. Austin, 114 

111. 628, 73 N. B. 1035. N. C. 855, 857, 19 S. E. 919, 25 L. 

»« Blackshear v. Strickland, 126 R. A. 283, 41 Am. St. Rep. 817. 
Ga. 492, 54 S. E. 966. s Brazier v. Philadelphia, 15 Pa. 

85 Chittenden v. Columbus, 26 Dist. 14, 16, affirmed 215 Pa. St. 

Ohio Cir. Ct. 531, 533. 297, 64 Atl. 508; State v. Thurs- 

1 People V. Keeper of Prison, 121 ton, 28 R. I. 265, 66 Atl. 580; Ful- 

N. Y. App. Div. 645, 106 N. Y. ton v. Sims, 127 Mo. App. 677, 106 

Supp. 314, affirmed 190 N. Y. 315, S. W. 1094. 
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statute. Sucli an ordinance is not inconsistent with the 
statute.* 

Thus it was decided that a statute regulating the licensing 
and operation of automobiles, and providing, inter alia, that 
not more than one state license number shall be carried on the 
vehicle, and that a "license number obtained in any other 
place or state shall be removed from said vehicle while the 
vehicle is being in this commonwealth," does not conflict with 
or supersede an ordinance which also provides for the licens- 
ing, regulation and operation of automobiles within the city 
for which the ordinance was passed.^ 

A statute providing for a state license of automobiles and 
regulating their rate of speed, and declaring that cities shall 
have no power to require any such license, or to exclude auto- 
mobiles from the free use of the streets, was held not to pre- 
vent a city from fixing the speed of automobiles at a lower 
rate than that provided by the statute." 

An ordinance enacted by the authorities of a township under 
proper authority limiting the speed of automobiles to ten miles 
an hour was held not to be suspended by reason of a later act 
which allowed automobiles a maximum rate of speed of twenty 
miles an hour outside of cities and boroughs.'' 

A statute which provided that no ordinance of any city 
should require automobiles to travel at a lower rate of speed 
than eight miles an hour in the closely built up portions of 
such city, nor less than fifteen miles an hour where the houses 
in such city upon any highway were more than one hundred 
feet apart, was held not to fix any rate of speed at which auto- 
mobiles might be run, nor to confer upon municipal authorities 
power to pass ordinances regulating the speed with reference 
thereto; it merely limited the rights which the municipalities 
already had.^ 

§75. Same act may be an offense against state law and 
municipal ordinance. Penal ordinances are not criminal laws, 

* People V. Keeper of Prison, 121 Dist. 14, affirmed 215 Pa. St. 297, 
N. Y. App. Div. 645, 106 N. Y. Supp. 64 Atl. 508. 

314. affirmed 190 N. Y. 315, 83 N. « Bellingham v. Cissna, 44 "Wash. 
B. 44; Brazier v. Philadelphia, 15 397, 400, 403, 87 Pac. 481. 
Pa. Dist. 14, 17, affirmed 215 Pa. ■? Radnor Township v. Bell, 27 
St. 297, 64 Atl. 508. Pa. Super. Ct. 1. 

B Brazier v. Philadelphia, 15 Pa. s People v. Ellis, 88 N. Y. App. 

Div. 471, 85 N. Y. Supp. 120. 
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and an action to recover the penalty imposed by an ordinance 
for its violation is not a crimiaal action.^ The phrase "crim- 
inal cases" has reference to such acts or omissions as are in 
violation of the public laws of the state and not the violation 
of local ordinances or police regulations of a municipal corpo- 
ration. ^<* 

An action to recover a penalty for the violation of a muni- 
cipal ordinance is an action for the recovery of a debt, and is 
a civil suit.^^ Hence, with the exception of a few states,^ * the 
rule is that the same act may violate both the statute of the 
state and a municipal ordinance j^^ and a prosecution under 



9 Colorado: Garland v. Denver, 
11 Colo. 534, 535. 

Georgia: Williams v. Augusta, 4 
Ga. 509, 513. 

Maryland: Shafer v. Mumma, 
17 Md. 331, 336, 79 Am. Dec. 656. 

Michigan: Cooper v. People, 41 
Mich. 403. 

Missouri: Gallatin v. Tarwater, 
143 Mo. 40, 46, 44 S. W. 750. 

10 Williams v. Augusta, 4 Ga. 
509, 513. 

li- Colorado: Walton v. Canon 
city, 13 Colo. App. 77, 78, 56 Pac. 
671. 

Georgia: Floyd v. Commission- 
ers of Eatonton, 14 Ga. 354, 356. 

Illinois: Chicago v. Kenney, 35 
111. App. 57, 64. 

Indiana: Shea v. Muncie, 148 
Ind. 14, 33, 46 N. B. 138. 

Michigan: People v. Board of 
Supervisors, 26 Mich. 422, 424. 

Missouri: Gallatin v. Tarwater, 
143 Mo. 40, 46, 44 S. W. 750; Mex- 
ico V. Harris, 115 Mo. App. 707, 
711, 92 S. W. 505. 

New Jersey: Smith v. Clinton, 
53 N. J. L. 329, 21 Atl. 304. 

South Dakota: Lead v. Klatt, 13 
S. D. 140, 143, 82 N. W. 391. 

12 State V. Welch, 36 Conn. 215, 
217; Taylor v. Owensboro, 98 Ky. 
271, 32 S. W. 948, 56 Am. St. Rep. 



361; Ex parte Freeland, 38 Tex. 
Cr. App. 321, 42 S. W. 295. 

13 Dakota: Elk Point v. Vaughn, 
1 Dak. 113, 46 N. W. 577. 

Florida: Theisen v. McDavid, 
34 Fla. 440, 16 So. 321, 26 L. R. 
A. 234. 

Idaho: State v. Preston, 4 Idaho 
215, 38 Pac. 694. 

Illinois: McPherson v. Che- 
banse, 114 111. 46, 28 N. B. 454. 

Indiana: Williams v. Warsaw, 
60 Ind. 457. 

Iowa: Neola v. Reichart, 131 la. 
492, 109 N. W. 5; Bloomfield v. 
Trimble, 54 la. 399, 6 N. W. 586, 
37 Am. Rep. 212: 

Louisiana: Monroe v. Hardy, 46 
La. Ann. 1232, 15 So. 696. 

Michigan: People v. Hanrahan, 
75 Mich. 611, 42 N. W. 1124. 

Missouri: St. Louis v. De Las- 
sus, 205 Mo. 578, 583, 104 S. W. 12. 

New Jersey: State v. Trenton, 
51 N. J. L. 498, 18 Atl. 116, 5 L. 
R. A. 352. 

New York: Brooklyn v. Toyn- 
bee, 31 Barb. 282. 

Ohio: Wightman v. State, 10 
Ohio 452. 

Washington: Seattle v. Chin 
Let, 19 Wash. 38, 52 Pac. 324. 

United States: Moore v. People, 
14 How. (55 U. S.) 13, 14 L. Ed. 
306. 
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one will not bar a prosecution under the other.^* Thus where 
a municipal ordinance prescribed a lower rate of speed' at 
which automobiles might be operated in the city streets than 
a statute of the state, one driving an automobile within the 
city in excess of the higher rate of speed was subject to prose- 
cution under both the ordinance and statute.!^ 

§ 76. Reward for evidence of violations of speed law. By 
virtue of authority to charge the county for "all expenses 
necessarily incurred" by him "in criminal actions or proceed- 
ings arising in his county," a district attorney offered a re- 
ward of twenty-five dollars to any person furnishing evidence 
upon which a conviction should be had for the violation of the 
state "motor vehicle law." In deciding that the district at- 
torney was without authority to offer such reward, the court 
said: "I do not think the offer in question can be regarded 
in any sense as moneys expended by the district attorney in 
executing the duties of his office. His duties are in the prose- 
cution of offenses committed, and do not specifically include 
the prevention of crime in any other sense than as that duty 
devolves upon every good citizen. It would be a great strain 
of language to regard the offer of a sum of money to be paid 
by the county for evidence by which to secure the conviction 
of an offender, for a crime not yet committed, as an expense 
necessarily incurred by the district attorney in a criminal 
action. "^^ 

1* Alabama: Mayor v. Allaire, Missouri: State v. Muir, 164 Mo. 

14 Ala. 400, 403. 610, 65 S. W. 285. 

Arkansas: Van Buren v. Wells, New York: Blatcbley v. Moser, 

53 Ark. 368, 14 S. W. 38, 22 Am. 15 Wend. 215. 

St. Rep. 214. Oregon: Wong v. Astoria, 13 

Colorado: Hughes v. People, 8 Oreg. 538, 11 Pac. 295. 

Colo. 536, 9 Pac. 50. Texas: Hamilton v. State, 3 

Georgia: McRea v. Amerlcus, Tex. Cr. App. 643. 

59 Ga. 168, 27 Am. Rep. 390. McQuillin, Mun. Ord., § 500. 
Illinois: Hankins v. People, 106 Contra: State v. Welch, 36 Conn. 

111. 628, 638. 215, 217; Taylor v. Owensboro, 98 

Indiana: Waldo v. Wallace, 12 Ky. 271, 32 S. W. 948, 56 Am. St. 

Ind. 569. Rep. 361; Ex parte Preeland, 38 

Louisiana: Monroe v. Hardy, 46 Tex. Cr. App. 321, 42 S. W. 295. 

La. Ann. 1232, 15 So. 696. i^s People v. Keeper of Prison, 121 

Maryland: Shafer v. Mumma, N. Y. App. Div. 645, 106 N. Y. 

17 Md. 331, 336, 79 Am. Dec. 656. Supp. 314, affirmed 190 N. Y. 315, 

Minnesota: State v. Robitshek, 83 N. E. 44. 

60 Minn. 123, 61 N. W. 1023. is McNeil t. Board of Supervis- 

ors, 114 N. Y. App. Div. 761. 
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STATE LICENSE LAWS. 



5 77. License laws present interest- 
ing legal questions. 

78. License defined. 

79. Distinction between "license 

fee," "license tax" and 
"tax." 

80. Power of state to license au- 

tomobiles. 

81. Purpose of a license. 

82. License is personal. 

83. License may be revoked. 



§84 



85. 
86. 

87. 



License fee must be reasona- 
ble. 

Fixing the amount of the fee. 

Revenue incidentally derived 
from license. 

Disposition of license fee. 

88. License fee not a tax on auto- 

mobiles. 

89. County license; necessary in 

every county. 

90. Mandamus to compel issu- 

ance of license. 



§ 77. License laws present interesting legal questions. Many 
of the states have enacted statutes providing for the licensing 
of automobiles, and requiring a fee to be paid therefor. These 
statutes present many interesting questions of law, e. g., the 
power of the state to require the owner of a lawful conveyance 
to take out a license before driving the same on the public 
highways; whether or not a fee can lawfully be imposed for 
the issuance of such license. 

These and other questions pertaining to state license laws 
will be treated in this chapter. 

§ 78. License defined. Generally, a license is a privilege, 
granted by competent authority, to do that which would be 
unlawful without such privilege.^ 



1 Georgia: Home Insurance Co. 
V. Augusta, 50 Ga. 530, 537. 

Illinois: Wilkie v. Chicago, 188 
111. 444, 453, 58 N. E. 1004, 80 Am. 
St. Rep. 182. 

Indiana: Shuman v. Ft. Wayne, 
127 Ind. 109. 115, 26 N. E. 560, 11 
L. R. A. 378. 

Nebraska: State ex rel. v. Har- 
dy, 7 Neb. 377, 380. 

New Jersey: North Hudson Co. 
R. Co. V. Hoboken, 41 N. J. L. 71, 75. 



Ohio: Anderson v. Brewster, 44 
Ohio St. 576, 587, 9 N. E. 683; 
State V. Hipp, 38 Ohio St. 199, 226. 

Oregon: Hackett v. Wilson, 12 
Oreg. 25, 37, 6 Pac. 652. 

Pennsylvania: Caldwell v. Pul- 
ton, 31 Pa. St. 475, 477, 72 Am. Dec. 
760. 

Wyoming: Metcalf v. Hart, 3 
Wyo. 513, 527, 27 Pac. 900, 31 Am. 
St. Rep. 122. 

United States: Pullman South- 
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Justice Mcllvaine, in State v. Praine,^ says that "A license 
is essentially the granting of a special privilege to one or more 
persons, not enjoyed by citizens generally, or, at least, not en- 
joyed by a class of citizens to which the license belongs."* 
And he adds: "A common right is not the creature of a li- 
cense law. The removal of individual disabilities, as to all 
persons, is not the granting of a license." 

Justice Cooley defines a license to be "A permission to do 
something which without the license would not be allowable. ' '* 

Further definitions are: "A permit to do business which 
could not be done without the license ;"5 "A right or immunity 
granted to a person either against or beyond the course of the 
common or general law."® "In a general sense a license is an 
official permit to carry on a business or trade or perform other 
acts which are forbidden by law except to persons obtaining 
such permit."'' 

Other definitions will be found in the notes.^ 



3rn Car Co. v. Nolan, 22 Fed. 276, 
279. 

2 39 Ohio St. 399, 413. 

3 Silver v. Sparta, 107 Ga. 275, 
278, 33 S. E. 31; State v. Peel 
Splint Coal- Co., 36 W. Va. 802, 814, 
15 S. E. 1000, 17 L. R. A. 385. 

* Youngblood v. Sexton, 32 Mich. 
406, 419, 20 Am. Rep. 654; Stand- 
ard Oil Co. v. Com., 26 Ky. L. Rep. 
985, 987, 82 S. W. 1020; Sinnot v. 
Davenport, 63 U. S. (22 How.) 227, 
240, 16 L. Ed. 243. 

6 Sonora v. Curtin, 137 Cal. 583, 
585, 70 Pac. 674; San Francisco v. 
Liverpool & L. & G. Ins. Co., 74 
Cal. 113, 122, 15 Pac. 380, 5 Am. 
St. Rep. 425. 

Dike V. State, 38 Minn. 366, 368, 
38 N. W. 95. 

7 Hoefling v. San Antonio, 85 
Tex. 228, 231. 

s Arkansas: "A license is a priv- 
ilege granted by the state, usually 
on payment of a valuable consider- 
ation, though this is not essential." 
Hubman v. State, 61 Ark.. 482, 489, 
33 S. "W. 843. 



Colorado : "A license confers the 
right to do that which without the 
license would be unlawful." Jef- 
ferson Co. V. Mayr, 31 Colo. 173, 
175, 74 Pac. 458; People v. Raims, 
20 Colo. 489, 493. 

Connecticut: "The word 'license' 
is used in the statute to signify 
the intangible right granted to the 
licensee, as well as to signify the 
writing signed by the commission- 
ers which is the instruraent and 
evidence of that grant." Connecti- 
cut Breweries Co. v. Murphy, — 
Conn. — (1908), 70 Atl. 450, 452; 
Quinnipiac Brewing Co. v. Hack- 
barth, 74 Conn. 392, 394, 50 Atl. 
1023. 

Illinois: A license implies a 
privilege that cannot be enjoyed 
without legal authority. Chicago 
V. Banker, 112 111. App. 94, 97. 

"Permission or authority"; "free- 
dom to act"; "to be left free"; "al- 
lowable." Hartford Fire Ins. Co. v. 
Peoria, 156 111. 420, 427, 40 N. E. 
967. 

Vermont: "Consent or permis- 
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"The thing to be done may be something lawful in itself, 
and only prohibited for the purposes of the license ; that is to 
say, prohibited in order to compel the taking out of a li- 



cense 



"9 



There are three leading ideas involved in the definition of a 
license. First, it confers a privilege on the persons so licensed 
to do certain things or pursue a certain calling not open to all ; 
second, it legalizes acts which, if done without the license, 
would be unlawful ; third, it is a privilege granted as part of a 
system of police regulation, and herein it differs from tax- 
ation-io 

The object of a license is to confer a right which does not 
exist without the license.^ ^ 

The word "privilege," as used in the definitions of license, 
means, "that which cannot be enjoyed without a legal author- 
ity, which is generally evidenced by a license. "^^ 

"License" is frequently used in a secondary sense to mean 



sion." Winooski v. Gokey, 49 Vt. 
282, 286. 

Wisconsin: "Permit." Neuman 
V. State, 76 Wis. 112, 116, 45 N. W. 
30. "Is a grant of permission or 
authority." State v. McPetridge, 
56 Wis. 256, 259, 14 N. W. 185. 

United States: "A license is 
merely a permission to do what is 
unlawful at common law, or is 
made so by some statute or ordi- 
nance, including the one authoriz- 
ing or requiring the license." 
Laundry License Case, 22 Fed. 701, 
703. 

"Permission or authority; as a 
license to do a particular thing." 
Anderson's Law Diet., tit. "Li- 
cense." 

"Authority to do some act, or 
carry on some trade or business, 
in its nature lawful but prohibited 
by statute, except with the permis- 
sion of the civil authority or which 
would otherwise be unlawful. 
"Bouv.'er's Law Diet, tit. "Li- 
cense." 

The license need not be in writ- 



ing. Boston V. Schatfer, 9 Pick. 
(Mass.) 415. 

The law itself is the license. 
State V. Hipp, 38 Ohio St. 199, 221. 

»Hubman v. State, 61 Ark. 482, 
489, 33 S. W. 843. 

10 Hubman v. State, 61 Ark. 482, 
489, 33 S. W. 843, 

11 Georgia: Home Insurance Co. 
v. Augusta, 50 Ga. 530, 537; Savan- 
nah V. Charlton, 36 Ga. 460, 462. 

Indiana: Shuman v. Ft. Wayne, 
127 Ind. 109, 115, 26 N. E. 560, 11 
L. R. A. 378. 

Michigan: People v. Lyng, 74 
Mich. 579, 585, 42 N. W. 139; Chil- 
vers V. People, 11 Mich. 43, 49. 

Nebraska: Pleuler v. State, 11 
Neb. 547, 564, 10 N. W. 481. 

Ohio: Anderson v. Brewster, 44 
Ohio St. 576, 588, 9 N. E. 683; Ad- 
ler v. Whitbeck, 44 Ohio St 539, 
558, 9 N. E. 672. 

Utah: Matthews v. Jensen, 21 
Utah 207, 218, 61 Pac. 303. 

1 Desty, Taxation, 306. 

12 Chicago V. Collins, 175 111. 445, 
456, 51 N. E. 907, 49 L. R. A. 408, 
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the written document which, is generally issued to the licensee 
upon his fulfilling all the requirements of the law relating to 
the licensed vehicle, business or occupation. It is not essential 
to the authority or privilege itself, and is issued principally as 
a matter of evidence.*^ 

A license is essentially a part of the police power, and an 
incident to the power to regulate.^* 

§79. Distmction between "license fee," "license tax" and 
"tax." It is a fact to be deplored that legal terms are often 
loosely and improperly used.^^ 

The terms "license," "license fee" and "license tax" have 
been used without regard to their distinguishing features to 
such an extent that one must follow closely the reading of a 
case dealing with either to determine to which it refers. 

A tax is a burden or charge imposed by the legislative power 



67 Am. St. Rep. 224; Gate v. State, 
3 Sneed (Tenn.) 120, 121. See also 
Van Valkenburg v. Brown, 43 CaL 
43, 49, 13 Am. Rep. 136. 

A privilege is "the exercise of 
an occupation or business -which 
requires a license from some 
proper authority designated by a 
general law, and not open to all or 
any one without such license." 
State V. Schlier, 3 Heisk. (Tenn.) 
281, 283; Clark v. Montague, 71 
Tenn. (3 Lea) 274, 277; Jenkins 
v. Ewin, 8 Heisk. (Tenn.) 456, 457. 

The carrying on of "every occu- 
pation which is not open to every 
citizen, but can only be exercised 
by a license from some constituted 
authority." Pullman Southern Car 
Co. V. Nolan, 22 Fed. 276, 279; 
French v. Baker, 4 Sneed (Tenn.) 
193, 195. 

"A privilege is whatever the leg- 
islature chooses to declare and tax 
as such, and a positive prohibition, 
or the power to prohibit, is not es- 
sential to its validity." Burke v. 
Memphis, 94 Tenn. 692, 694, 30 S. 
W. 742; Kurth v. State, 86 Tenn. 
(2 Pickle) 134, 136. 



Other definitions of privilege 
will be found in Territory v. 
Stokes, 2 N. M. 161, 169; Turnpike 
Cases, 92 Tenn. 369, 375, 22 S. W. 
75; Lawyer's Tax Cases, 55 Tenn. 
(8 Heisk.) 565, 649. 

13 Elmore v. Overton, 104 Ind. 
548, 555, 4 N. E. 197, 54 Am. Rep. 
343; Moore v. St. Paul, 61 Minn. 
427, 429, 63 N. W. 1087; United 
States V. Cutting, 70 U. S. (3 
Wall.) 441, 443, 18 L. Ed. 24l'; 
Connecticut Breweries Co. v. Mur- 
phy, — Conn. — (1908), 70 Atl. 
450, 452. 

1*^ California: In re Guerrero, 69 
Cal. 88, 10 Pac. 261. 

Illinois: Conklin Lumber Co. v. 
Chicago, 127 III. App. 103. 

Iowa: Ottumwa v. Zekind, 95 
la. 622, 626, 64 N. W. 646, 29 L. R. 
A. 734, 58 Am. St. Rep. 447. 

Maryland: Vansant v. Harlem 
Stage Co., 59 Md. 330, 335. 

Massachusetts: Com. v. New- 
hall, 164 Mass. 338, 41 N. E. 647. 

New Hampshire: State v. For- 
cier, 65 N. H. 42, 17 Atl. 577. 

IB Titusville v. Gahan, 34 Pa. 
Super. Ct. 613, 616, 624. 
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upon persons or property to raise money for public purposes, 
or to defray the expenses of administering the government.^® 

A license tax is imposed on a business or occupation merely 
for the purpose of raising revenue.^^ It is not a tax on prop- 
erty/^ and, accurately speaking, it has nothing to do with the 
granting of a privilege or the regulation of business.^ ^ 

A license is merely the permission or authority to do some 
act, 2" while a license fee is a sum of money charged to defray 
the expense of issuing a license certificate and of regulating 
the business, vehicle or occupation so licensed.^i A business 
may be subject to a license and a license tax; the former being 
a mere privilege to do business for which a fee may be required, 
and the latter imposed for revenue.^^ And the property used 



16 California: Alderson v. Hous- lis, 168 Ind. 631, 637, 80 N. E. 632. 
ton, — Gal. — (1908), 96 Pac. 884, 
886; Dranga v. Rowe, 127 Gal. 506, 
509, 59 Pac. 944. 

Illinois : Chicago v. Baptist The- 
ological Union, 115 111. 245, 251, 2 
N. B. 254. 

Missouri: Deal v. Mississippi 
Co., 107 Mo. 464, 470, 18 S. W. 24, 
14 L. R. A. 622; Glasgow v. Rowse, 
43 Mo. 479, 489. 

New York: In re Hun, 144 N. 
Y. 472, 477, 39 N. E. 376. 

United States: Illinois Central 
R. Co. V. Decatur,. 147 U. S. 190, 
13 Sup. Ct. 293, 37 L. Ed. 132. 

A tax is a rate or sum of money 
assessed on the person or property 
of the citizen for the support of 
the government. Home Insurance 
Co. V. Augusta, 50 Ga. 530, 537; 
Savannah v. Charlton, 36 Ga. 460, 
462; Pullman Southern Car Co. v. 
Nolan, 22 Fed. 276, 279. 

"The providing of revenue for 
the ordinary expenses of the 
state." Littlefleld v. State, 42 Neb. 
223, 226, 60 N. W. 724, 28 L. R. A. 
588, 47 Am. St. Rep. 697. 

!■? California: In re Guerrero, 
69 Cal. 88, 91, 10 Pac. 261. 
Indiana: Schmidt v. Indianapo- 



St. Louis v. Boat- 
men's Insurance & Trust Co., 47 
Mo. 150; Kansas City v. Grush, 151 
Mo. 128, 52 S. W. 286. 

Oregon: Ellis v. Frazier, 38 
Oreg. 462, 466, 63 Pac. 642, 53 L. 
R. A. 454. 

Utah: Matthews v. Jensen, 21 
Utah 207, 218, 61 Pac. 303. 

18 San Francisco v. Liverpool & 
L. & G. Ins. Co., 74 Cal. 113, 122, 
15 Pac. 380, 5 Am. St. Rep. 425. 

i!> Schmidt v. Indianapolis, 168 
Ind. 631, 637, 80 N. E. 632. 

When the word "tax" is used in- 
stead of "license," when the tax is 
allowed for a privilege, it means a 
"license" for a privilege. Buffalo 
V. Lewis, 123 N. Y. App. Div. 163, 
108 N. Y. Supp. 450, 452. ^ 

20 Connecticut Breweries Co. v. 
Murphy, — Conn. — (1908), 70 
Atl. 450, 452. 

21 Conklin Lumher Co. v. Chi- 
cago, 127 111. App. 103; Schmidt v. 
Indianapolis, 168 Ind. 631, 637, 80 
N. E. 632; State v. Bean, 91 N. C. 
554, 559. 

22 San Francisco v. Liverpool & 
L. & G. Ins. Co., 74 Cal. 113, 122, 
15 Pac. 380, 5 Am. St. Rep. 425. 
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in such business is, at the same time, subject to an ad valorem 
tax.23 

"A license being of the nature of a privilege, it would be a 
strange incongruity to grant to one the privilege of bearing 
the burden of a tax. * * * The two things are entirely- 
distinct in their characteristics. The license may exist without 
the imposition of a tax, and the tax may be imposed without 
the granting of a license. "2* 

§ 80. Power of the state to license automobiles. The state 
has the power to license as a means of regulation all business 
and employments which impose a burden on the public, or 
when the public interests or welfare require that the business 
or occupation should be regulated.^^ 

The licensing of automobiles is a valid exercise of the police 
power.26 And is unaffected by the fourteenth amendment to 
the Federal eonstitution.^T Such law is not in violation of the 
Federal constitution because it "infringes upon the constitu- 
tional rights of a class of citizens by denying to the owners of 
automobiles within the state the equal protection of the 
law. "28 

On the other hand, it has been held that an ordinance which 
requires one who uses his automobile for his nrivate business 
and pleasure to submit to an examination and to take out a 

23 Ft. Smith V. Scruggs, 70 Ark. Tennessee: "Western Union Tel. 
549, 69 S. W. 679, 58 L. R. A. 921. Co. v. State, 9 Baxt. 509. 

24 Anderson V. Brewster, 44 Ohio Utah: Matthews v. Jensen, 21 
St. 576, 588, 9 N. E. 683. Utah 207, 218, 61 Pae. 303. 

Further on this suhject see the But see, Chicago v. Collins, 175 

following: 111. 445, 51 N. E. 907, 49 L. R. A. 

California: Los Angeles v. Los 408, 67 Am. St. Rep. 224; Living- 
Angeles Indepefldent Gas Co., — ston v. Paducah, 80 Ky. 656. 
Cal. — (1908), 93 Pac. 1006. 25 people v. Steele, 231 111. 340, 

Illinois: Bassette v. People, 193 83 N. E. 236; Otting v. Bellevue, 

111. 334, 342, 62 N. E. 215, 56 L. R. 32 Ky. L. Rep. 186, 105 S. W. 375; 

A. 558. Marmet v. State, 45 Ohio St. 63, 71, 

Indiana: Schmidt v. Indianapo- 12 N. B. 463. 

lis, 168 Ind. 631, 637, 80 N. B. 632. 26 Conklin Lumber Co. v. Chi- 

Missouri: Kansas City v. Grush, cago, 127 111. App. 103; Unwen v. 

151 Mo. 128, 52 S. "W. 286. State, 73 N. J. L. 529, 533, 64 Atl. 

New Jersey: Freeholders v. Bar- 163, 68 Atl. 110. 

her, 7 N. J. L. (2 Halst.) 64, 67. 27Unwen v. State, 73 N. J. L. 

Oregon: Ellis v. Frazier, 38 529, 64 Atl. 163, 68 Atl. 110. 

Oreg. 462, 466, 62 Pac. 462, 53 L. 28 Com. v. Hawkins, 14 Pa. Dist. 

R. A. 454. 592, 594. 
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license (if the examining board see fit to grant it) is imposing 
a burden on one class of citizens in the use of the streets not 
imposed upon others, and is invalid.29 

§ 81. Purpose of a license. By means of licensing, the per- 
sons or occupations to be regulated are located and identified, 
and brought within the observation of the public authorities, 
so that whatever regulations are made concerning them may 
be the more easily and certainly enforced. ^^ 

Frequently the law requires evidence as to the good moral 
character and general qualifications of the applicant before a 
license will be issued to him.^^ 

The object of licensing automobile operators is to furnish 
a further guaranty than registration of the automobile, that 
proper use of the automobile will be made, and that it will be 
operated in compliance with the law.** 

§ 82. License is personal. An automobile or chauffeur's 
license is personal to the one to whom it is issued, and it cannot 
be delegated or assigned to another.** 

A license is generally issued to an individual on account of 
his peculiar fitness for the business, trade or profession which 
he is licensed to carry on, or for the purpose of identification 
and regulation, and in either case to allow the license to be 
transferred would be to thwart the purpose and intent of the 
law. 

A partnership or corporation as such is not entitled to a 
license to operate an automobile. As was said in a New Hamp- 
shire case: "The license contemplated by the statute is per- 
sonal to the particular person who operates the automobile. 
Every person who operates it must have a license. A corpora- 
tion or partnership which owns or controls an automobile 

29 Chicago V. Banker, 112 111. Mississippi: Seal v. Donnelly, 
App. 94, 99-100. 60 Miss. 658, 662. 

30 Liaundry License Case, 22 Fed. Missouri: Ragan v. McCoy, 29 
701, 703. Mo. 356, 368. 

31 Freeholders v. Barber, 7 N. J. New Jersey: East Jersey Iron 
L. (2 Halst.) 64, 67; State v. Co. v. Wright, 32 N. J. Eq. 
Moore, 113 N. C. 697, 706. (5 Stew.) 248, 253. 

32 Emerson Troy Granite Co. v. Oregon: Hackett v. Wilson, 12 
Pearson, 74 N. H. 22, 64 Atl. 582. Oreg. 25, 37, 6 Pac. 652. 

33 Connecticut : Prince v. Case, Pennsylvania: In re Buck's Bs- 
10 Conn. 375, 382. tate, 185 Pa. St. 57, 60, 39 Atl. 821. 
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should register it in the corporate or partnership name, but 
is not entitled to a license to operate it."^* 

§83. License may be revoked. A license has none of the 
elements of a contract, and does not confer an absolute right, 
but only a personal privilege to be exercised under the re- 
strictions imposed by the law.^s Such license may be revoked 
for cause at any time by the authority which granted it.*® 
However, a license cannot be revoked without such cause as 
will reasonably justify the revocation thereof.*'^ 

Statutes imposing licenses frequently provide for their 
revocation upon the happening of certain contingencies.^* And 
by accepting such a license, the licensee consents to all the 
conditions thereby imposed, including the provision as to 
revocation.39 



34 Emerson Troy Granite Co. v. "The correlative power to re- 



Pearson, 74 N. H. 22, 64 Atl. 582. 

35 Colorado: People v. Raims, 20 
Colo. 489, 493. 

Indiana: Stone v. Fritts, 169 
Ind. 3,61, 82 N. B. 792. 

Massachusetts: Calder v. Kur- 
by, 5 Gray 597; Com. v. Kinsley, 
133 Mass. 578, 579. 

Missouri: St. Charles v. Hack- 
man, 133 Mo. 634, 642. 

Tennessee: State v. Burgoyne, 
75 Tenn. (7 Lea) 173, 40 Am. Rep. 
60. 

36 Colorado: People v. Raims, 20 
Colo. 489, 493. 

Illinois : Schwuchow v. Chicago, 
68 111. 444. 

Indiana: Stone v. Fritts, 169 
Ind. 361, 82 N. E. 792. 

Massachusetts : Com. v. Kinsley, 
133 Mass. 578, 579. 

Missouri: St. Charles v. Hack- 
man, 133 Mo. 634, 642. 

New York: Metropolitan Milk 
& Cream Co. v. New York, 113 N. 
Y. App. Div. 377, 98 N. Y. Supp. 
894, affirmed 186 N. Y. 533, 78 N. 
B. 1107; People ex rel. v. Bogart, 
122 N. Y. App. Div. 872, 107 N. Y. 
Supp. 831. 



yoke or recall a permission is a 
necessary consequence of the main 
power." Stone v. Fritts, 169 Ind. 
361, 82 N. E. 792, 794; Doyle v. 
Continental Ins. Co., 94 U. S. 535, 
540, 24 L. Ed. 148. 

37 State ex rel. v. Baker, 32 Mo. 
App. 98, 101; United States v. Mac- 
Farland, 28 App. Cas. (D. C.) 552, 
561. 

But see Doyle v. Continental Ins. 
Co., 94 U. S. 535, where it is held 
that a license may be revoked by 
the state without cause. 

38 Com. v. Kinsley, 133 Mass. 
578; Grand Rapids v. Braudy, 105 
Mich. 670, 677, 55 Am. St. Rep. 
472; Child v. Bemus, 17 R. I. 230. 

39 "Wiggins V. Chicago, 68 111. 37?, 
378; Stone v. Fritts, 169 Ind. 361, 
82 N. E. 792; Metropolitan Milk & 
Cream Co. v. New York, 113 N. Y. 
App. Div. 377, 98 N. Y. Supp. 894, 
affirmed 186 N. Y. 533, 78 N. E. 
1107. 

Where a pawnbroker had been 
convicted of violating a city ordi- 
nance regulating the business of 
pawnbrokers, it was lawful to re- 
voke his license, and this notwlth- 
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The repeal of the law imposing or authorizing a license 
does not of necessity revoke the licenses issued under such 
law.4o 

§ 84. License fee must be reasonable. A license fee should 
be such a sum of money as will compensate for the expense 
of issuing the license certificate and for the probable expense 
of regulating and controlling the operation of the automobile 
licensed.*! Anything in excess of an amount which will de- 
fray such necessary expenses cannot be imposed under the 
police power, because it then becomes a revenue measure.*^ 



standing an appeal liad been taken 
and was pending In the case of his 
conviction. Harrison v. People, 121 
111. App. 189. 

^o Adams v. Hackett, 27 N. H. 
289, 59 Am. Dec. 376. 

The license Is a privilege which, 
during its term, is not dependent 
on the continuance of the law un- 
der which it was granted. Hlrn v. 
State, 1 Ohio St. 15; Davis v. 
State, 2 Tex. App. 425, 431. 

*i Alabama: Van Hook v. Sel- 
ma, 70 Ala. 361, 364, 45 Am. Rep. 
85. 

Arkansas: Fayetteville v. Car- 
ter, 52 Ark. 301, 12 S. W. 573, 6 
L. R. A. 509. 

Florida: Jacksonville v. Led- 
with, 26 Fla. 163, 206, 7 So. 885, 
9 L. R. A. 69, 23 Am. St. Rep. 558. 

Illinois: Price v. People, 193 111. 
114, 61 N. B. 844, 55 L. R. A. 588, 
86 Am. St. Rep. 306. 

Indiana: Wysong v. Lebanon, 
163 Ind. 132, 71 N. E. 194. 

Iowa: Burlington v. Unter- 
klrcher, 99 la. 401, 405, 68 N. W. 
795. 

Kansas: In re Martin, 62 Kan. 
638, 64 Pac. 43. 

Maine: State v. Snowman, 94 
Me. 99, 113, 46 Atl. 815, 50 L. R. A. 
544, 80 Am. St. Rep. 380. 

Michigan: Grand Rapids v. 
Braudy, 105 Mich. 670, 676, 64 N. 



"W. 29, 32 L. R. A. 116, 55 Am. St. , 
Rep. 472. 

Minnesota: St. Paul v. Dow, 37 
Minn. 20, 22, 5 Am. St. Rep. 811. 

Missouri: St. Louis v. Boat- 
men's Insurance & Trust Co., 47 
Mo. 150. 

Nebraska: Llttlefield v. State, 
42 Neb. 223,- 226, 60 N. "W. 724, 28 
L. R. A. 588, 47 Am. St. Rep. 697. 

New Jersey: Blanke v. Board of 
Health, 64 N. J. L. 42, 44 Atl. 847. 

New York: People v. Jarvis, 19 
N. Y. App. Div. 466, 467. 

Ohio: Baker v. Cincinnati, 11 
Ohio St. 534. 

Pennsylvania: Johnson v. Phil- 
adelphia, 60 Pa. St. 445, 450. 

Texas: Ex parte Gregory, 20 
Tex. Ct. App. 210, 221, 54 Am. Rep. 
516. 

Wisconsin: State v. Heinemann, 
80 Wis. 253, 27 Am. St. Rep. 34; 2 
Cooley, Taxation, 1141. 

42 California: In re Guerrero, 
69 Cal. 88, 91, 10 Pac. 261. 

Indiana: Schmidt v. Indianapo- 
lis, 168 Ind. 631, 637, 80 N. E. 632. 

Missouri: Kansas City v. Crush, 
151 Mo. 128, 52 S. W. 286. 

New Jersey: North Hudson Co. 
R. Co. V. Hoboken, 41 N. J. L. 71, 
81. 

New York : New York v. Second 
Ave. R. Co., 32 N. Y. 261. 
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While the license fee must not be imposed with a view to 
revenue,** all reasonable intendments must favor the fairness 
and justice of the fee fixed by the law-making body.** 

A license fee of two dollars, required to be paid upon the 
registration of an automobile, was held to be reasonable and 
proper.*^ Likewise, a fee of one dollar, was declared to be a 
reasonable exaction for a license to operate an automobile.*^ 

What is a reasonable fee must depend largely upon the 
sound discretion of the legislature, having reference to all 
the circumstances and necessities of the case. It will be 
presumed that the amount of the fee is reasonable unless 
the contrary appears upon the face of the law itself, or is 
established by proper evidence.*'' 

In determining whether a fee required for a license is ex- 
cessive, the absence or amount of regulatory provisions and 
the nature of the subject of regulation should be considered, 
and if the amount is wholly out of proportion to the expense 
involved, it will be declared a tax.** 

§ 85. Fixing the amount of the fee. There is a large field 
for the exercise of discretion in determining the amount of 
the license fee. It must necessarily be prescribed in advance, 

13 state T. Bean, 91 N. C. 554, Nebraska: Littlefield v. State, 

559. 42 Neb. 223, 227, 60 N. W. 724, 28 

a Coldwater v. Russell, 49 Mich. L. R. A. 588, 47 Am. St. Rep. 697. 

617; Van Baalen v. People, 40 Pennsylvania: Oil City v. Oil 

Mich. 258. City Trust Co., 11 Pa. Co. Ct. 350, 

«Coin. V. Boyd, 188 Mass. 79, 352. ' 

74 N. E. 255. Washington: Seattle v. Barto, 

*6Unwen v. State, 73 N. J. L. 31 Wash. 141, 147, 71 Pac. 735. 

529, 64 Atl. 163, 68 Atl. 110. An ordinance imposing a license 

*7 Alaiama: Gamble v. Mont- fee of one dollar a year on each 

gomery, 147 Ala. 682, 39 So. 353. telephone pole erected in a city is 

Florida: Atkins v. Phillips, 26 not so unreasonable as to justify 

Fla. 281, 299, 8 So. 429, 10 L. R. A. the Court in interfering with the 

158. discretion of the city council. Ches- 

Illinois: Spiegler v. Chicago, ter v. Western Union Tel. Co., 154 

216 111. 114, 131, 74 N. B. 718. Pa. St. 464. 

Iowa: Iowa City v. Newell, 115 A license fee of fifty dollars a 

la. 55, 58. year imposed on itinerant physi- 

Maine: State v. Snowman, 94 clans is not per se unreasonable. 

Me. 99, 110, 46 Atl. 815, 50 L. R. A. Fairfield v. Shallenberger, 135 la. 

544, 80 Am. St. Rep. 380. 615, 113 N. W. 459. 

Minnesota: Willis v. Standard *8Ex parte Braun, 141 Cal. 204, 

Oil Co., 50 Minn. 290, 52 N. W. 652. 206, 74 Pac. 780. 
6 81 
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when it cannot be determined with accuracy (vhat the cost of 
regulation will be. In fixing the amount of the fee it is 
proper for the law-making body to take into account not the 
expense merely of direct regulation, but all the incidental 
consequences that may be likely to subject the public to cost 
by reason of the regulation and lieensrug of the vehicle, 
business or occupation.*^ 

The nature of the thing to be licensed has, of necessity, 
much to do with the amount of the fee. The amount of super- 
vision is a controlling element. The amount may, also, be 
graduated accordingly as the community is densely or sparse- 
ly populated.*" 

§ 86. Revenue incidentally derived from license. While the 
power to tax is not included in the police power of a state,^! 
and any attempt to create revenue under the guise of police 
regulation will be declared invalid by the courts,*^ ^^^q f^et 
that the public treasury is incidentally augmented by the fee 
paid for an automobile license will not hainre the effect of 
making such license fee a tax.** The fee will not be declared 
illegal on this account if, under all the circumstances, it is not 
wholly unreasonable.** 



« Van Baalen v. People, 40 Mich. 
258; Wysong v. Lebanon, 163 Ind. 
132, 71 N. E. 194; Cooley, Taxa- 
tion, 1142. 

BO Van Hook v. Selma, 70 Ala. 
361, 364, 45 Am. Rep. 85; Fayette- 
ville V. Carter, 52 Ark. 301, 302, 12 
S. W. 573, 6 L. R. A. 509. 

51 Terre Haute v. Kersey, 159 
Ind. 300, 306. 

52 Mugler V. Kansas, 123 U. S. 
623, 661. 

5s Indiana: Terre Haute v. Ker- 
sey, 159 Ind. 300, 306; Schmidt v. 
Indianapolis, 168 Ind. 631, 637, 80 
N. E. 632. 

Maryland: Vansant v. Harlem 
Stage Co., 59 Md. 330, 335; State 
T. Rowe, 72 Md. 548, 553, 20 Atl. 
179. 

Missouri: State ex rel. v. Hud- 
son, 78 Mo. 302. 

Nebraska: Littlefleld v. State, 



42 Neb. 223, 228, 60 N. W. 724, 28 
L. R. A. 588, 47 Am. St. Rep. 697. 

New Jersey: North Hudson Co. 
R. Co. V. Hoboken, 41 N. J. L. 71, 
78. 

Ohio: Adler v. Whitbeck, 44 
Ohio St. 539, 566, 9 N. B. 672; Ba- 
ker V. Cincinnati, 11 Ohio St. 534, 
544; Marmet v. State, 45 Ohio St. 
63, 68, 12 N. E. 463. 

Oregon: Ellis v. Frazier, 38 
Oreg. 462, 467, 63 Pac. 642, 53 L. 
R A. 454. 

5* Matthews v. Jensen, 21 Utah 
207, 61 Pac. 303. 

"It does not follow because the 
license fee is large, or because it 
may become a part of the public 
revenue, that it is, therefore, a 
tax.". State ex rel. v. Hudson, 78 
Mo. 302; State v. Hipp, 38 Ohio St. 
225. 
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That a license fee is called a tax and goes into the public 
treasury does not make it a tax.^^ And the fact that all 
license fees are paid into the school fund of the county in 
which they are assessed, and the cost of regulation is paid out 
of the general revenue raised by taxation, is of no conse- 
quence in determining the character of the fee.^* 

§87. Disposition of license fee. There are cases holding 
that where the law expressly directs that the license fee 
shall be used for purposes other than defraying the expenses 
of issuing the license and of regulation, that it thereby makes 
of the fee a tax, and converts what was intended to be a 
police measure into a revenue law.^'^ Thus it was declared 
that, an ordinance imposing a license fee on vehicles and pro- 
viding that the money so derived should be held as a special 
fund for improving the city streets, created a double tax, 
which rendered it invalid, the same vehicles having been 
taxed for general purposes, at their value, as personal prop- 
erty.'* Likewise, a statute which imposed a yearly charge 
of one dollar and twenty-five cents on every bicycle was held 
to be a tax for revenue, inasmuch as the larger part of such 
sum was directed by the law to be set aside as a fund for 
constructing and maintaining bicycle paths.^* 

But the better rule would seem to be that the disposition 
of the fee will not alone determine whether it is a license 
or a tax. What difference can it make if the fee charged for 
an automobile license is paid into the public treasury and 
the expenses of regulating the automobile paid out of the 
same general fund? Is it necessary in order that the fee 
retain its character as a license fee, to hold it in a special 
fund to be used only in defraying the expenses of regulating 
the automobile licensed? If, upon investigation, the fee is 
found to be only sufficient to pay the expenses that may rea- 

B5 Adler v. Whitbeck, 44 Ohio St. zier, 38 Oreg. 462, 468, 63 Pac. 642, 

539, 566, 9 N. B. 672; Baker v. Cin- 53 L. R. A. 454. 

clnnati, 11 Ohio St. 534, 544. »8 Chicago v. Collins, 175 111. 445, 

66 Littlefield v. State, 42 • Neb. 457, 459, 51 N. B. 907, 49 L. R. A. 

223, 228, 60 N. W. 724, 28 L. R. A. 408, 67 Am. St. Rep. 224. 

588*, 47 Am. St. Rep. 697. =» Ellis v. Frazier, 38 Greg. 462, 

57 Chicago v. Collins, 175 111. 445, 468, 63 Pac. 642, 53 L. R. A. 454; 

457, 51 N. B. 907, 49 L. R. A. 408, see also, Livingston v. Paducah, 80 

67 Am. St. Rep. 224; Livingston v. Ky. 656. 
Paducah, 80 Ky. 656; Ellis v. Fra- 
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sonably be presumed to arise in the supervision and regula- 
tion of the automobile licensed, its disposition should not 
have the effect of converting it into a tax.** 

Eeferring to an ordinance the title of which stated its 
purpose to be to levy and collect an annual license tax "for 
general revenue purposes," the Court said: "It is probably 
true that this does not determine the real character of the 
taxes imposed, but it will aid us somewhat in knowing what 
the purpose of the legislative body was in passing the ordi- 
nance, and may assist us in determining the purposes as pro- 
vided by the ordinance itself."*^ 

"Where a city was empowered to impose a license tax on 
automobiles for revenue purposes, the fact that the ordinance 
levying such license tax provided that "All revenues de- 
rived from such license fees shall be kept as a separate fund 
and used only for paying the cost and expenses of street and 
alley improvement and repair," was held not to render the 
ordinance unconstitutional as creating a double tax.*^ 

§88. License fee not a tax on automobiles. The fee which 
is required by law to be paid to some designated state official 
upon the registering of an automobile and the issuing of a 
license, if reasonable ia amount, is not a tax on property, 
but a license fee, and its exaction to cover the reasonable 
expenses of regulation is valid. Such legislation falls within 
the police power of the state.** 

A fee of one dollar required by a state law to be paid when 
an automobile is registered was declared to be a license fee 
paid for the privilege of running the machine on the high- 
ways.** 

It was held that an ordinance requiring automobiles to be 
registered and a number displayed at a cost of one dollar 
to cover the value of the figures furnished by the city to form 
the number is not objectionable on the ground that it im- 

60 state ex rel. v. Hudson, 78 74 N. B. 255; People v. Schneider, 
Mo. 302. 139 Mich. 673, 677, 103 N. W. 172, 

61 Titusvllle V. Gahan, 34 Pa. 69 L. R. A. 345, 12 Detroit Leg. N. 
Super. Ct. 613, 615, 624. 32; Unwen v. State, 73 N. J. L. 

62 Harder's Storage Co. v. Chi- 529, 64 Atl. 163, 68 Atl. 110.' 
cago, 235 111. 58, 85 N. B. 245. 64 Unwen v. State, 73 N. J. L. 

63 Com. V. Boyd, 188 Mass. 79, 80, 529, 64 Atl. 163, 68 Atl. 110. 
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poses a license tax, as the amount paid is clearly a license fee."^ 
A registration fee of two dollars was declared to be a 
license fee and not a tax.^^ 

§ 89. Coimty license — Necessary in every county. A license 
cannot be of any force or eflEect outside of tlie jurisdictioil 
of the officer who issues it. If issued by a state officer, unless 
expressly limited in its application, it is effective through- 
out the state, but when issued by a city officer it affords no 
protection beyond the corporate limits of the city. Thus, 
where a state law required that every person desiring to oper- 
ate an automobile to "obtain a license from the license com- 
missioner, if in a city having such commissioner, or if desired 
to operate the same in any county outside the corporate 
limits of any such city, or any of the public highways, streets 
or roads of this state, shall obtain a license from the county 
clerk of such county," it was held that an owner or operator 
of an automobile must take out a license in every county 
over whose roads he may desire to run his machine.®'' 

§ 90. Mandamus to compel issuance of license. Where the 
law allows the licensing officer no discretion, but provides for 
the issuance of a license upon the applicant complying with 
all the provisions of the law relating thereto, the officer may 
be compelled by mandamus to issue the license.®* But the 
applicant must have complied with the law in every particular 
to be entitled to a writ of mandamus, because the writ will 
be issued only where there is a clear legal right, and until he 
has complied with the law he has no right to a license.®® The 
writ will not be granted if the law places the issuance of the 
license within the discretion of the license officer.''® 

65 People v. Schneider, 139 Mich. 325, 332 ; People v. Metz, 123 N. Y. 
673, 677, 103 N. W. 172, 69 L. R. App. Div. 269, 107 N. Y. Supp. 970; 
A. 345, 12 Detroit Leg. N. 32. Matter of O'Rourke, 9 N. Y. Misc. 

66 Com. v. Boyd, 188 Mass. 79, 80, 564, 30 N. Y. Supp. 375; People v. 
74 N. B. 255. Perry, 13 Barh. (N. Y.) 206. 

67 State V. Cohh, 113 Mo. App. 69 state ex rel. v. Mcintosh, 205 
156, 160, 87 S. W. 551. Mo. 589, 610, 103 S. W. 1078; Ros- 
es People V. Busse, 231 111. 251, enkrans v. State Board, — R. I. 

255, 83 N. E. 175; State ex rel. v. — (1907), 67 Atl. 367. 
Turner, 210 Mo. 77, 107 S. W. 1064; to Harrison v. People, 101 111. 
St. Louis V. Meyrose Lamp Mfg. App. 224; People v. Wurster, 14 
Co., 139 Mo. 560, 41 S. W. 244; N. Y. App. Div. 556, 43 N. Y. Supp. 
State ex rel. v. Ruark, 34 Mo. App. 1088; People v. Grant, 58 Hun (N. 
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It has been held that where one has complied with a statute 
or ordinance providing for the licensing of a business or 
occupation, he will be protected in carrying on such business 
or occupation, though the license, through no fault of his, has 
not been issued. This is on the theory that the law itself 
is the authority to carry on the business or occupation, the 
license certificate being only evidence of the licenseJ^ 

Y.) 455, 12 N. Y. Supp. 879; State 334, 339; Fossett v. Rock Island L. 

V. Hagood, 30 S. C. 519, 9 S. E. & M. Co., 76 Kan. 428, 431. 92 Pac. 

686, 3 L. R. A. 841; Williams v. 833. 

Dental Examiners, 93 Tenn. (9 But see contra. Phoenix Carpet 

Pickle) 619, 27 S. W. 1019. Co. v. State, 118 Ala. 143, 22 So. 

"Prather v. People, 85 111. 36; 627, 72 Am. St. Rep. 143. 
Zanone v. Mound City, 11 111. App. 
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CHAPTEK VI. 



MUNICIPAL OR LOCAL LICENSE LAWS. 



91. Power of municipal corpora- 

tion to impose license. 

92. Construction of the power to 

license and tax. 

93. Distinction between power 

to license and power to 
tax. 

94. Same — Power to license does 

not imply the power to 
tax. 

95. Power to regulate includes 

the power to license. 

96. Power to license and regu- 

late implies power to 
charge a license fee. 



§ 97. Amount of license fee. 

98. Same; unreasonable fee; il- 

lustrations. 

99. Power to license or regulate 

does not imply power to 
prohibit. 

100. License fee not a tax on au- 

tomobiles. 

101. License from both state and 

city. 

102. Uniform rate of taxation. 

103. Classification of subjects of 

license. 

104. Unreasonable searches and 

seizures. 



§ 91. Power of municipal corporation to impose license. A 
municipal corporation has no inherent power to license occu- 
pations 'or callings, or to exact a license fee from any person.^ 
It must derive all its authority in this regard from the state, 
and the power must come by direct grant and cannot be 
taken by implication.^ 

Aside from any constitutional inhibition the Legislature 
may delegate to a municipal corporation the power to license 
vehicles, businesses and occupations, and to require the pay- 
ment of a fee therefor.* 



1 Chicago V. Banker, 112 111. App. 
94, 97; Matthews v. Jensen, 21 
Utah 207, 61 Pac. 303. 

2 2 Cooley, Taxation, 1138; Mat- 
thews V. Jensen, 21 Utah 207, 61 
Pac. 303. 

a Arkansas : Little Rock v. Pra- 
ther, 46 Ark. 471. 

Kentucky: Com. v. Pearl Laun- 
dry Co., 105 Ky. 259, 263, 20 Ky. L. 
Rep. 1172, 49 S. W. 26. 

Massachusetts: Boston v. Schaf- 
fer, 9 Pick. 415, 419. 



Minnesota: Moore v. Minneapo- 
lis, 43 Minn. 418, 45 N. W. 719. 

Missouri: American Union Ex- 
press Co. V. St. Joseph, 66 Mo. 675, 
680, 27 Am. Rep. 382. 

New York: People v. Sewer 
Commission, 90 N. Y. App. Div. 
555, 557, 86 N. Y. Supp. 445. 

North Carolina: State v. Irvin, 
126 N. C. 989, 35 S. E. 430. 

Pennsylvania: Butler's Appeal, 
73 Pa. St. 448, 451. 

Virginia: Gordon Brothers v. 
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"The power of the state to authorize the license of all 
classes of trades and employments cannot be doubted. And 
there is just as little doubt of the power to delegate this right 
to municipalities, either for the purpose of revenue, or that 
of regulation."* The Legislature may empower municipal- 
ities to impose a license or license tax on owners of vehicles 
for using the same on the public streets,^ and it may authorize 
a license fee to be imposed on automobiles solely for revenue 
purposes.^ 

§92. Construction of the power to license and tax. The 
power of a municipal corporation to license a business or 
occupation, or exact a license fee from any person, must be 
expressly granted by its charter, or it must be a necessary 
incident to the carrying out of a power so granted.^ The 
authority of a municipal corporation generally to impose a 
tax or exact a license must be strictly construed.* And, 
likewise, the power to impose a license tax on automobiles 
for the purpose of raising revenue for the maintenance and 
repair of the streets is to be strictly construed.^ And where 
a city's charter enumerates certain powers it is to be con- 
strued as excluding all others.^" 

A grant of power, made before automobiles were known, to 

Newport News, 102 Va. 649, 47 S. Ohio: Marmet v. State, 45 Ohio 

B. 828. St. 63, 12 N. E. 463. 

Washington: Fleetwood v. Read, Pennsylvania: Bennett v. Birm- 

21 Wash. 547, 58 Pac. 665, 47 L. R. ingham, 31 Pa. St. 15; Chess v. 

A. 205. Birmingham, 1 Grant Gas. 438. 

* Van Hoolc v. Selma, 70 Ala. 361, <= Harder's Storage Co. v. Chl- 

363, 45 Am. Rep. 85. cago, 235 111. 58, 85 N. E. 245. 

^Illinois: Gartside v. East St. ^Chicago v. Banker, 112 111. App. 

Louis, 43 111. 47. ^^' ^'^■ 

maiana: Terre Haute v. Ker- J."^''' T' S^^',^^"' 37' J."" ?''' 



Chicago V. Banker, 112 111. App. 
94, 97; Decambre v. Clere, 34 La. 
Ann. 1050; Com. v. Stodder, 2 
Cush. (Mass.) 562; Matthews v. 
Kentucky: Smith v. Louisville, j^^^^^^ gl Utah 207, 218, 61 Pac. 



sey, 159 Ind. 300, 310, 64 N. B. 469; 
Tomlinson v. Indianapolis, 144 Ind. 
142, 36 L. R. A. 413. 



9 Ky. L. Rep. 779, 6 S. W. 911. 



303. 



Missouri: St. Louis v. Green, 7 » Terre Haute v. Kersey, 159 
Mo. App. 468, 70 Mo. 562. ind. 300, 307, 64 N. E. 469. 

New Jersey: State v. Mayor, 58 i" Chicago v. Banker, 112 111. 
N. J. L. 604, 33 Atl. 850; Haynes v. App. 94, 98; Kiel v. Chicago, 176 
Cape May, 52 N. J. L. 180. 111. 137. 
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a municipal corporation to require the proprietors of "hacks, 
cabs, omnibuses and other vehicles for transporting passen- 
gers for hire" to pay an annual license, was held not to 
include the automobile. It was said in that case that auto- 
mobiles were unknown to, and certainly not within the con- 
templation of the authors of the act at the time of its passage. 
The terms "other vehicles," mentioned in the act, were mani- 
festly intended to embrace only such other vehicles as were 
ejusdem generis. It was not intended to include every con- 
ceivable vehicle that might thereafter be invented and brought 
into use.ii 

Under power to "regulate the use of coaches, hacks, drays 
and other vehicles for the transportation of passengers, 
freight," etc., within the city for hire; "to levy and collect a 
specific tax on omnibuses, or other carriages and other 
vehicles used and run for passengers for hire, unless the same 
be licensed"; and "to license, tax and regulate vehicles"; and 
under power of exclusive control of its streets, a city was 
held to be empowered to impose a license tax on automobiles 
for the use of its streets, including private vehicles, for the 
purpose of creating a revenue for the maintenance and repair 
of its streets.^ 2 

A grant of power "to regulate and license all cars, wagons, 
drays, coaches, omnibuses, and every description of car- 
riages," was held to authorize a city to impose a license fee 
on all automobiles operating on its streets. The phrase "every 
description of carriages" was said to include automobiles, al- 
though they were unknown at the time of the passage of the 
law.^^ 

§ 93. Distinction between power to license and, power to 
tax. The power to license and the power to impose a tax 
on automobiles are essentially different and distinct. They 

11 Washington Electric Vehicle 387; United States v. Wiggles- 

Transp. Co. v. District of Colum- worth, 2 Story Rep. (U. S.) 369; 

bia, 19 App. Cas. (D. C.) 462. Sewall v. Jones, 9 Pick. (Mass.) 

Duties are never imposed upon 412. 

citizens upon doubtful interpreta- i2Terre Haute v. Kersey, 159 

tion, for every duty imposes a bur- Ind. 300, 307, 312, 64 N. B. 469. 

den upon the public at large, and is Com. v. Hawkins, 14 Pa. Dist. 

is construed strictly. Adams v. 592. 
Bancroft, 3 Sumn. (U. S.) 384, 
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may be unitedly exercised, if such appears to be the legisla- 
tive will, but between them there is no necessary or legal 
connection.!* The power to tax is for the purpose of raising 
revenue, while the power to license is granted for the pur- 
pose of regulation, or as an incident or means thereto.^^ 

The distinction between the power to license, as a means of 
regulation, and the same power when conferred for revenue 
purposes, is of the utmost importance, for if the power be 
granted with a view to revenue, the amount of the tax, if 
not limited by the charter, is left to the discretion and judg- 
ment of the municipal authorities; but if it is given as a 
police power for regulation merely, a much narrower con- 
struction is adopted; the power must then be exercised as a 
means of regulation, and cannot be used as a source of reve- 
nue.*^ And when a power to license is given a municipal 
corporation the presumption is that it is for the purpose of 
regulation merely, unless there is something in the grant, or 
the circumstances attending, which indicates that it was made 
for the purpose of revenue.^^ 

§ 94. Same — Power to license does not imply the power to 
ta>x. It is well established that a grant of power to a munici- 
pal corporation to license a business, occupation or calling 
does not include the power to impose a tax.^* The power 

1* Muhlenbrinck v. Long Branch St. Rep. 447; State v. Smith, 31 

Com'rs, 42 N. J. L. 364, 367; Free- la. 493. 

holders <v. Barber, 7 N. J. L. (2 Kentucky: Adams Express Co. v. 

Halst.) 64, 67. Owensboro, 85 Ky. 265. 

10 East St. Louis v. Wehrung, 46 Louisiana: Decambre v. Glare, 34 

111. 392; People v. Herod, 29 la. La. Ann. 1050. 

123; Frankford etc. R. Co. v. Phil- Maryland: State v. Rowe, 72 

adelphia, 58 Pa. St. 119. Md. 548, 553, 20 Atl. 179; Van- 

16 North Hudson Co. R. Co. v. sant v. Harlem Stage Co., 59 Md. 
Hoboken, 41 N. J. L. 71, 81. 330, 335. 

17 Bassette v. People, 193 111. Missouri: St. Louis v. Boatmen's 
334, 342, 62 N. B. 215, 56 L. R. A. Insurance & Trust Co., 47 Mo. 150. 
558; St. Louis v. Boatmen's In- New Jersey: Mulcahy v. New- 
Burance & Trust Co., ,47 Mo. 150; ark, 57 N. J. L. 513, 515; State v. 
Mulcahy v. Newark, 57 N. J. L. Hoboken, 33 N. J. L. 280. 

513, 515. North Carolina: State v. Bean, 

18 Iowa.- Burlington v. Putnam 91 N. C. 554, 560; Commissioners 
Ins. Co., 31 la. 102, 105; Ottum- v. Means, 7 Ired. 406. 

wa V. Zekind, 95 la. 622, 626, 64 N. Utah: Matthews v. Jensen, 21 
W. 646, 29 L. R. A. 734, 58 Am. Utah 207, 218, 61 Pac. 303. 
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§95 



to license automobiles and to require a fee therefor is a 
police power, and it does not give the power to tax for 
revenue purposes.!^ It is said that the power to license, if 
granted as a police power, must be exercised as a means of 
regulation only, and cannot be used as a source of revenue.^" 

That a legislative grant was intended to confer the power 
to license automobiles for revenue may be deduced from the 
legislative declaration that the amount of the license fee shall 
be at the discretion of the municipality, or that the proceeds 
of licenses shall be appropriated to municipal uses beyond 
the expenses of licensing and regulating the automobiles.*^ 

§ 95. Power to regulate includes the power to license. Ac- 
cording to the weight of authority, a legislative grant of power 
to a municipal corporation to regulate a business or calling 
carries with it authority to license, as a convenient and proper 
means to that end.*^ 

On the contrary, it has been held that to license and to 
regulate do not require the exercise of the same power, and 
the same objects are not attained by the acts authorized; and 
this leads to the conclusion that the first cannot be exercised 



"A right to license an employ- 43 Ark. 82, 83; Russellville v. 



ment does not imply a right to 
charge a license fee therefor with 
a view to revenue, unless such 
seems to be the manifest purpose 
of the power." Van Hook v. Sel- 
ma, 70 Ala. 361, 364, 45 Am. Rep. 
85. 

19 Decambre v. Clere, 34 La. 
Ann. 1050; State v. Bean, 91 N. C. 
554, 560; Hoefling v. San Anto- 
nio, 85 Tex. 228, 232. 

20 Van Hook v. Selma, 70 Ala. 
361, 363, 45 Am. Rep. 85; North 
Hudson Co. R. Co. v. Hoboken, 
41 N. J. L. 71, 78; State v. Bean, 
91 N. C. 554. 

21 Adams Express Co. v. Owens- 
boro, 85 Ky. 265; Boston v. Schaf- 
fer, 9 Pick. (Mass.) 415, 419; 
Chilvers v. People, 11 Mich. 43; 
Mulcahy v. Newark, 57 N. J. L. 
513, 515. 

22 Arkansas: Ft. Smith v. Ayers, 



White, 41 Ark. 485. 

Illinois: Chicago Packing & Pro- 
vision Co. V. Chicago, 88 111. 221, 
225. 

Maryland: State v. Rowe, 72 Md. 
548, 553, 20 Atl. 179; Vansant v. 
Harlem Stage Co., 59 Md. 330, 
335. 

Michigan: People v. Schneider, 
139 Mich. 673, 103 N. W. 172, 69 
L. R. A. 345, 12 Detroit Leg. N. 
32. 

Minnesota: St. Paul v. Dow, 37 
Minn. 20, 22, 32 N. W. 860, 5 Am. 
St. Rep. 811. 

New Jersey: Muhlenbrlnck v. 
Long Branch Com'rs, 42 N. J. L. 
364, 367. But see, North Hudson 
Co. R. Co. V. Hoboken, 41 N. J. L. 
71. 

United States: Laundry License 
Case, 22 Fed. 701. 
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under authority to do the last.'** Thus charter power to regu- 
late the use of streets and the speed of vehicles within the 
city limits does not authorize a municipal corporation to 
require a license and exact a license fee of automobile owners 
before using the streets.^*" 

The reasoning in these latter cases is erroneous. It would 
be correct if the only purpose of a license were to raise reve- 
nue, but such is not the case. To license as a means of regu- 
lation requires the exercise of one and the same power, and 
only one object is sought to be attained, and that is, the regu- 
lation and control of the subject of the license. 

§ 96. Power to license and regulate implies power to charge 
a license fee. A grant of power to a municipality to license 
automobiles carries with it the authority to require the pay- 
ment of a reasonable fee therefor.^* The fee should be suf- 
ficient only to compensate the corporation for issuing the 
license, and for the care exercised by the city, under its 
police authority, over the automobiles licensed.^" Anything 
in addition to this would amount to a tax for revenue, and 
is not authorized by such a grant of power. ^^ 

§ 97. Amoiunt of license fee. Automobile licenses are a 
part of the police regulations of a municipal corporation and 
should be charged for only to such an extent as will compen- 
sate the corporation for issuing the license certificate and 
regulating the automobiles.^'^ If an automobile license fee is 

23 Burlington v. Bumgardner, 42 tic City, 67 N. J. L. 82, 50 Atl. 
la. 673. 367. 

23» Chicago V. Banker, 112 111. Ohio: Cincinnati Gas L. & C. 

App. 94. See also, Chicago v. Col- Co. v. State, 18 Ohio St. 237. 

lins, 175 111. 445, 51 N. B. 907, 49 L. 2b Ottumwa v. Zekind, 95 la. 622, 

R. A. 408; Duck-wall v. New Al- 626, 64 N. W. 646, 29 L. R. A. 

bany, 25 Ind. 283. 734, 58 Am. St. Rep. 447; St. 

24 Connecticut: Welch v. Hotch- Louis v. Boatmen's Insurance & 
kiss, 39 Conn. 140, 143, 12 Am. Trust Co., 47 Mo. 150; Margolies 
Rep. 383. V Atlantic City, 67 N. J. L. 82, 

Iowa: Burlington v. Putnam 50 Atl. 367; Cincinnati Gas L. & 

Ins. Co., 31 la. 102, 105; State C. Co. v. State, 18 Ohio St. 237. 

V Herod, 29 la. 123, 125. ae Bassette v. People, 193 111. 

Maryland: State v. Rowe, 72 334, 343, 62 N. E. 215, 56 L. R. A. 

Md. 548, 553, 20 Atl. 179. 558. 

Massachusetts: Boston v. Schaf- 2t ottumwa v. Zekind, 95 la. 622, 

fer, 9 Pick. 415. 626, 64 N. W. 646, 29 L. R. A. 734, 

yew Jersey: Margolies v. Atlan- 58 Am. St. Rep. 447; Burlington 
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SO large as to have been manifestly imposed for the sole or 
main purpose of revenue it is, in effect, a tax on the automo- 
bile and cannot be imposed by a municipal corporation under 
a grant of power to regulate and license automobiles.^* What 
is a reasonable fee depends upon the circumstances of the 
particular case; the cost of issuing the license certificate, reg- 
istering, supervising and keeping in control the subject of 
the license. A license fee of seven dollars and fifty cents a 
year on each vehicle used in the transportation of goods and 
merchandise in a city vras declared to be reasonable.^^ 

The question of determining the amount of the license fee 
is for the legislative body of the municipal corporation, and 
when once fixed by that body it is presumed to be reasonable 
unless the contrary appears from the ordinance itself, or is 
shown by proper evidence to the court.*'' 

§ 98. Sajue — ^Unreasonable fee — Illustrations. Where an 
ordinance required the payment of forty dollars a year for 
a license for hack driving it was said that it could not be 
sustained as an exercise of the police power.^i 

An ordinance which required owners of omnibuses to pay 
seventy-five dollars for an original license on each omnibus 
used for hire, and fifty dollars for the annual renewal thereof, 

V. Putnam Ins. Co., 31 la. 102, North Carolina: State v. Moore, 

105; St. Louis v. Boatmen's Insur- 113 N. C. 697, 18 S. E. 342, 22 L. 

ance & Trust Co., 47 Mo. 150. R. A. 472. 

2s Arfcawsos.- Ft. Smith v. Ayers, Ohio: Cincinnati v. Bryson, 15 

43 Ark. 82. Ohio 625, 645, 45 Am. Dec. 593. 

Iowa: Ottumwa v. Zekind, 95 JJ^^^^^ g^^^^^. ^j^gj-ican Fer- 

la. 622, 64 N. W. 646, 29 L. R. A. tj^.j^g ^o. y. Board of Agricul- 

734, 58 Am. St. Rep. 447. ^^^8, 43 Fed. 609, 11 L. R. A. 179; 

Minnesota: State v. Finch, 78 Philadelphia v. Western Union 

Minn. 118, 80 N. W. 856, 46 L. R. Tej. co., 40 Fed. 615. 
A 4^7 

J. . . . T i<,„ ,, Tvr<»^ 29 Kentz V. Mobile, 120 Ala. 623, 
Mississippi: Jackson v. New- „.„„_„ 



man, 59 Miss. 385, 42 Am. Rep. 
367. 



24 So. 952. 
30 Burlington v. Putnam Ins. 



Missouri: Springfield v. Jacobs. Co., 31 la. 102, 106; State v. Ham- 

101 Mo App. 339, 73 S. W. 1097. ™°nd Packing Co., 110 La. 180, 

New Hampshire: State v. An- 187, 34 So. 368, 98 Am. St. Rep. 

gelo 71 N. H. 224, 228, 51 Atl. ^59; Cincinnati Gas L. & C. Co. v. 

ggg ' State, 18 Ohio St. 237, 245. 

New York: State v. Jarvis, 19 si jackson v. Newman, 59 Miss. 

N. Y. App. Div. 466, 46 N. Y. 385, 42 Am. Rep. 367. 
Supp. 596. 
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was declared unlawful and void on account of the unreason- 
ableness of the fee.^2 

Likewise, an ordinance was held void which imposed a fee 
of fifty dollars on owners of coal oil wagons used on the 
streets for the purpose of delivering coal oil and gasoline.* ^ 

§ 99. Fofwer to license or regxdate does not imply power to 
prohibit. A grant of power to license automobiles, unless such 
appears to have been the legislative intent, does not carry with 
it the authority to prohibit their use.** Under such a grant 
of power, a municipal corporation cannot prohibit the use of 
automobiles by the imposition of an unreasonably large license 
fee under the guise of a police regulation.*^ And this rule 
applies in like manner with reference to a grant of power to 
regulate.*® 

§ 100. License fee not a tax on automobiles. A license fee 
required by a municipal corporation for the operation of au- 
tomobiles within the corporate limits, imposed as a police regu- 
lation, is not a tax on the automobile as property, nor on 
the occupation of operating it, but is a mere license fee, im- 
posed as compensation for issuing the license, for keeping the 
necessary record, and for municipal supervision.*^ Thus, it 
was held that an ordinance subjecting the owners of automo- 
biles to the payment of a sum of money for the privilege of 
using such vehicles on the city streets did not impose a tax on 

32Vansant v. Harlem Stage Co., Burlington v. Bumgardner, 42 la. 

59 Md. 330. 673, 674. 

33 Waters-Pierce Oil Co. v. Hot 36 state v. Moore, 113 N. C. 697, 
Springs, Ark. (1908), 109 S. W. 707, 18 S. B. 342, 22 L. R. A. 
293. 472. 

For cases in which license fees ss Miller v. Jones, 80 Ala. 89, 

on businesses were held to be un- 96. 

reasonable, see the following: 37 Ft. Smith v. Ayers, 43 Ark. 

State V. Rowe, 72 Md. 548, 20 Atl. 82. 

179; Mankato v. Fowler, 32 Minn. A license fee is not a tax, but 

364, 20 N. W. 361; Springfield v. a sum paid for a privilege. Chil- 

Jacobs, 101 Mo. App. 339, 73 S. W. vers v. People, 11 Mich. 43, 50. 

1097; Uhrlaub v. Cincinnati, 28 See also, St. Louis v. Grafeman 

Ohio Cir. Ct. 797, affirmed 72 Ohio Dairy Co., 190 Mo. 492, 504, 89 

St. 667, 76 N. E. 1121; Sipe v. S. W. 617, 1 L. R. A. (IST. S.) 936; 

Murphy, 49 Ohio St. 536, 31 N. B. Norfolk v. Flynn, 101 Va. 473, 479; 

884, 17 L. R. A. 184. Morgan Steamship Co. v. Board of 

34 Ex parte Sikes, 102 Ala. 173, Health, 118 U. S. 455, 463. 
175, 15 So. 522, 24 L. R. A. 774; 
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the vehicles.** But an ordinance which neither professes nor 
is intended in any manner to regulate or restrict the use of 
vehicles, but the primary purpose of which is to impose a 
license tax for the purpose of raising revenue for the mainte- 
nance and repair of the streets, is not an exercise of the police 
power, but the taxing power.*^ 

§101. License from both state and dty. A statute may 
legally provide that persons desiring to engage in a certain 
business or occupation shall procure a license from both the 
state and the city,*<* or from both county and town.^i Conse- 
quently, it has been held that, in itself, it is no objection that 
an operator of an automobile is required to take out both a 
state and a city license.*^ 

§ 102. Uniform rate of taxation. It has been decided that 
an ordinance imposing a license tax on vehicles to raise reve- 
nue for the maintenance and repair of the city streets does 
not violate the constitutional provision requiring the rate of 
assessment and taxation to be uniform and equal, for that 
part of the constitution relates to a general assessment of 
taxes on property according to its value, and not to the im- 
position of a license tax required for the privilege of using 
the streets.** 

§103. Classification of subjects of license. A municipal 
corporation may classify the various subjects which it is au- 
thorized to license, provided the classification is natural and 
real, not arbitrary or fanciful. A classification of vehicles 
for the purpose of imposing a license tax is properly based 
upon the use to which such vehicles are devoted, rather than 
the value of the vehicles.** Thus it has been held that, in 
the exercise of the power of classification, a city may exclude 
from its scheme of taxation electric street cars and automo- 

38 Terre Haute v. Kersey, 159 *i People v. Raims, 20 Colo. 489. 
Ind. 300, 306, 64 N. B. 469. 42 Brazier v. Philadelphia, 15 

See also Tomllnson v. Indian- Pa. Dist. 14, 16, afQrmed 215 Pa. 

apolis, 144 Ind. 142, 36 L. R. A. St. 297, 64 Atl. 508. 

413. *3 Terre Haute v. Kersey, 159 

39 Terre Haute v. Kersey, 159 Ind. 300, 309, 64 N. E. 469. 
Ind. 300, 306, 64 N. E. 469. See also St. Louis v. Sternberg, 

40 Fairfield v. Shallenberger, 135 69 Mo. 289. 

la. 615, 113 N. W. 459; Leaven- 44 Terre Haute v. Kersey, 159 
worth V. Booth, 15 Kan. 627, 636; Ind. 300, 312, 64 N. B. 469. 
State V. Foster, 22 R. I. 163. 
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biles.*** "These vehicles were perhaps omitted because the 
common council concluded that their use did not cause any 
substantial wear upon the pavements." Nor does the mere 
fact that a vehicle tax ordinance fails to provide for the 
taxing of vehicles of non-residents who habitually use the 
streets of the city, render such ordinance invalid on the ground 
of discrimination.*® 

§ 104. Unreasonable searches and seizures. The contention 
has been made that to require the owner of an automobile to 
register the same with a designated municipal officer and to 
take out a license and display a registered number on his 
machine is in violation of a constitutional provision forbid- 
ding unreasonable searches and seizures. But it has been 
held that there is no ground to sustain such a contention.*'' 
Thus, a law providing that the rates charged for licenses 
should depend upon the receipts and profits of the business, 
or upon the amount of business done, and that the applicant 
for license might be examined upon such matters and re- 
quired to subscribe to an affidavit that he has, to the best 
of his knowledge and belief, truly answered all questions 
touching the amount of the license, was held not to be ob- 
jectionable on the ground that it was violative of the consti- 
tutional right of a citizen to be secure against unreasonable 
searches and seizures.*^ Nor does such a law require an 
automobile owner to testify against himself in a criminal 
case.*^ 

45 Kersey v. Terre Haute, 161 *» Marmet v. State, 45 Ohio St. 

Ind. 471, 475, 68 N. E. 1027. 63, 69, 12 N. E. 463. 

4« Kersey v. Terre Haute, 161 *» People v. Schneider, 139 Mich. 

Ind. 471, 475, 68 N. B. 1027. 673, 103 N. W. 172, 69 L. R. A. 

47 People V. Schneider, 139 Mich. 345, 12 Detroit Leg. N. 32. 
673, 103 N. W. 172, 69 L. R. A. 
345, 12 Detroit Leg. N. 32. 
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CHAPTER VII. 



FEDERAL LAWS AFFECTING THE AUTOMOBILE. 



i 105. Federal control of automo- 
biles. 

106. Automobiles in United 

States mail service. 

107. Customs duties on automo- 

biles. 

108. Automobiles carrying gaso- 

line on passenger vessels. 



§ 109. Automobiles in interstate 
commerce. 

110. Taxing automobiles used in 

Interstate commerce. 

111. Automobiles operating be- 

tween two states. 



§ 105. Federal control of automobiles. Opinions have been 
expressed to the effect that the United States should under- 
take the regulation and control of travel in automobiles. But 
it may be asserted that such ideas are fanciful. The control 
of the operation of automobiles is essentially a matter for the 
state, with its large number of peace officers and petit courts. 
It is only when the automobile is engaged in carrying the mails, 
or in interstate commerce, or in some other business, or in 
some place over which the Congress is vested with control, 
that it becomes subject to Federal regulation. Even then it is 
usually subject to a concurrent power of police regulation of 
the state. While uniform laws throughout the United States 
relative to this subject are greatly to be desired, we think it is 
to the greater satisfaction of the public generally that the 
state retain such control. 

§ 106. Automobiles in United States mail service. Automo- 
biles are now quite extensively used in transporting the United 
States mail. Motor cycles are especially adapted to the neces- 
sity of rapid service in the delivery of "special delivery" let- 
ters. While in such service automobiles are under the pro- 
tection and control of the United States laws, among which 
is a provision punishing the obstruction or retarding of the 
passage of the mail or of its carriers.^ But it was never 
intended that these laws should abrogate the reasonable police 



t Rev. St. U. S.' § 3995. 

7 
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regulations of the state. Carriers of the mail are subject to 
the reasonable police regulations of the state or city, and to 
compel them to keep within a prescribed speed limit does not 
conflict with the postal laws.^ The Federal laws in question 
would not justify a carrier of the mail in driving an automo- 
bile through the streets of a city at such a rate of speed as 
to endanger the lives of the people.^ 

An ordinance limiting the speed of trains in the limits of a 
city to ten miles an hour, which included interstate trains 
carrying mail, being a reasonable regulation for the safety of 
the people, is not void as being in conflict with the Federal 
postal laws* Likewise a mail stage coach is subject to the 
laws of the state governing the use of vehicles on the public 
highways.^ 

These rules are equally applicable to automobiles under 
similar circumstances. 

§ 107. Customs duties on automobiles. The automobile is 
included in the phrase "household effects," as used in the 
Federal statute which provides that the "household effects 
of persons or families from foreign countries, # * * jf 
actually used abroad by them not less than one year, and not 
intended for any other person or persons, nor for sale," shall 
be admitted to this country free of duty.® 

In applying this law, a single article may be constructively 
separated into parts subject to different classifications. Hence, 
the repairs on an automobile which had not been used abroad 
one year after the repairs were made are subject to duty; 
but the rest, including the cost of overhauling, oiling, cleaning, 
readjusting and regulating, is free under said statute.'' 

The requirement of the statute that the household effects 
be used abroad not less than one year is satisfied if the periods 

2 5 Opinions of Attys. Gen. 554. « Hillhouse v. United States, 152 

3 United States v. Hart, 1 Peter's Fed. 163. 

Cir. Ct.- (U. S.) 390. A carriage used abroad one year 

4 Peterson v. State, — Neb. — by its owner, who brings it to this 
(1907), 112 N. "W. 306. See also country for his own use, is "house- 
5 Opinions of Attys. Gen. 554. hold effects," and free from duty. 

5 Polton V. Colder, 1 Watts (Pa.) Arthur v. Morgan, 112 U. S. 495, 
360, 363. See also United States 5 Sup. Ct. 241, 28 L. Ed. 825. 

V. Sears, 55 Fed. 268; United 7 Hillhouse v. United States, 152 
States V. Kirby, 74 U.' S. (7 Wall.) Fed. 163. 
482, 487, 19 L. Ed. 278. 
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of such use aggregate one year, although the use has not been 
continuous. Thus where an automobile was used abroad for 
four months, and then brought to this country, duty being 
paid on it, and used several months, then taken abroad and 
used nine months, on being brought to this country a second 
time it was entitled to entry free of duty.* 

§ 108. Automobiles caarying gasoline on passenger vessels. 
The United States statutes prohibit passenger vessels from 
carrying petroleum products and other like explosives as 
freight. But it is also provided that nothing "shall prohibit 
the transportation by steam vessels of any gasoline or any 
of the products of petroleum when carried by motor vehicles 
(commonly known as automobiles) using the same as a source 
of motive power : Provided, that all fire, if any, in such vehicles 
or automobiles be extinguished before entering the said vessel 
and the same be not relighted until after said vehicle shall have 
left the same." It was decided under this law that gasoline 
contained in the tank of an automobile being transported 
on a steam vessel was carried as freight, and that an auto- 
mobile in which the motive power was generated by passing 
an electric spark through a compressed mixture of gasoline 
and air in the cylinder, causing intermittent explosions, car- 
ried a fire while the vehicle was under motion from its own 
motive power. The carrying by a steam ferryboat of such 
a vehicle, which was run on and off the boat under its own 
power, was a violation of the statute.' 

§ 109. Automobiles in interstate commerce. The constitution 
of the United States expressly grants to Congress exclusive 
jurisdiction "to regulate commerce with foreign nations, and 
among the several states, "i" Therefore, all state laws or 
municipal ordinances which materially interfere with, or, in 
effect, attempt to regulate, interstate commerce will be de- 
clared void by the courts as being in conflict with this provi- 
sion of the constitution.il 

Automobiles used as vehicles of transportation in interstate 
commerce are, of course, subject to and under the protection 

sHillhouse v. United States, 152 " Robbins v. Shelby Taxing 
Fed. 163. Dist., 120 U. S. 489, 31 L. Ed. 694; 

9 The Texas, 134 Fed. 909. Caldwell v. North Carolina, 187 U. 

10 U. S. Const, art. 1, sec. 8, par. S. 622, 625. 
3. 
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of the laws enacted by Congress regulating interstate com- 
merce. But these vehicles, even while so engaged, are subject 
to the reasonable police regulations of the state and the munic- 
ipal corporation in which they operate.^^ And while it is 
not within the competency of a state to legislate in such a 
manner as to obstruct interstate commerce,i^ a state police 
regulation is not invalid merely because it affects indirectly, 
incidentally or remotely, and not so as to burden or impede, 
such commerce.^* Thus, a state may make reasonable regula- 
tions to secure the safety of passengers on interstate trains,^' 
and for the safety and well-being of the public generally by 
regulations affecting the speed of interstate trains, and the 
use of the public highways of the state. ^^ 

These rules apply with equal force to automobiles used 
in interstate commerce. 

§110. Taxing automobiles used in interstate commerce. 
Automobiles, like other property, used in carrying on inter- 
state commerce are subject to taxation by the state in which 
they have their situs.^'^ There is a difference between im- 
posing a tax on automobiles so used and taxing the franchise 
of a company engaged in operating them in interstate com- 
merce, or imposing a license tax on the business of such a 
company. The state cannot require a license tax to be paid 
on the business of interstate commerce, for the reason that 
such taxation affects the entire business of the company and 
is a burden on that commerce, and amounts to a regulation 
of it; and the power to regulate interstate commerce lies 
solely with Congress.^* 

§ 111. Automobiles operating between two states. Automo- 

12 stone V. Farmer's Loan ft Dist, 120 U. S. 489, 493, 31 L. Ed. 
Trust Co., 116 U. S. 307, 334. 694. 

13 In re Debs, 158 U. S. 564, 581, i'' State ex rel. v. Wiggins Ferry 
39 L. Ed. 1092. Co., 208 Mo. 622, 106 S. W. 1005; 

1* Missouri, K. & T. R. Co. v. Leloup v. Mobile, 127 U. S. 640, 

Haber, 169 U. S. 613; Smith v. 649, 8 Sup. Ct. 1380. 

Alabama, 124 U. S. 465. is State ex rel. v. Wiggins Ferry 

10 Illinois Central R. Co. v. Illi- Co., 208 Mo. 622, 106 S. W. 1005; 

nois, 163 U. S. 142, 154, 16 Sup. Leloup v. Mobile, 127 U. S. 640, 

Ct. 1096, 41 L. Ed. 107; Railroad 648, 8 Sup. Ct. 1380; Philadelphia 

Co. V. Richmond, -86 XT. S. (19 & Southern Steamship Co. v. Penn- 

Wall.) 584, 589. sylvania, 122 U. S. 326; Pickard 

isRobblns v. Shelby Taxing v. Pullman Southern Car Co., 117 
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biles have been, and are, used as vehicles of transportation 
over bridges across streams separating two states. A question 
arises as to what control a state or city in which one terminus 
of such a route is located has over the operation of the auto- 
mobiles and the conduct of such business. It seems quite 
clear that a state or city under such circumstances has the 
power to impose reasonable police regulations on the operation 
and conduct of the business and require compensation there- 
for. Such control would not amount to a regulation or inter- 
ference with interstate commerce.!^ 

U. S. 34; Case of State Freight Louis v. ■Waterloo-Carondelet T. & 

Tax, 82 U. S. (15 Wall.) 232. P. Co., 14 Mo. App. 216; Wiggins 

i" The following cases regarding Perry Co. v. Bast St. Louis, 107 U. 

ferries involve the same principle S. 365, 374; Transportation Co. v. 

of law: Madison v. Abbott, 118 Wheeling, 99 U. S, 273, 
Ind. 337, 339, 21 N, B. 28; St. 
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CHAPTER Vin. 

RIGHTS AND DUTIES ON THE HIGHWAY, 



I lllcScope of chapter. 

112. Highway defined. 

113. Turnpike defined. 

114. Use of the highway. 

115. Use of automobiles on the 

highway. 

116. Right of automobiles on 

turnpikes. 

117. Duty of municipal corpora- 

tion to keep highways in 
repair. 

LAW or THE ROAD. 

118. General consideration. 

119. Care required of operator of 

automobile. 

120. Right-of-way on highways. 

121. Duty to turn to the right. 

122. Same — When not meeting 

other vehicles. 



§ 123. Vehicles passing in the same 
direction. 

124. With regard to pedestrians. 

125. Driving on the wrong side 

of highway. 

126. Duty of automobile operator 

when meeting horses. 

127. Same — Statutory regula- 

tions. 

128. Care in turning street cor- 

ners. 

129. Racing in the highway. 

130. Rights and duties as be- 

tween street cars and au- 
tomobiles. 

131. Assumption that others will 

exercise due care. 



§ Ilia. Scope of chapter. It is necessary to a complete 
understanding of the rights and duties of the automobilist 
on the public highways to know the definition of the term, 
and to study the use and purposes for which the highway 
was dedicated or taken for public travel. This subject, inso- 
far as it relates to the automobile, is considered in this chapter. 

§112. Highway defined. The term "highway" has been 
defined to be "a public way open and free to anyone who 
has occasion to pass along it on foot or with any kiad of a 
vehicle."^ Also, "a passage open to all the citizens of the 
state, to go and return, pass and repass, at their pleasure. "^ 

iLaufer v. Bridgeport Traction Mass.) 465, 469; State v. Harden, 

Co., 68 Conn. 475, 488, 37 Atl. 379, 11 S. C. 360, 368. 

37 L. R. A. 533; Board of Com- 'Illinois: Morse v. Sweenie, 15 

missioners v. Castetter, 7 Ind. 111. App. 486, 492. 

App. 309, 314, 33 N. B. 986; Hard- Michigan: People v. Jackson, 7 

ing V. Medway, 10 Mete. (51 Mich. 432, 446, 74 Am. Dec. 729. 
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§112 



It is defined by Webster as "a public road; a way open to 
all passengers. "3 

And such is the natural signification of the word when used 
in ordinary speech.* 

The term embraces every kind of public way, common to 
all citizens, whether a footway, a horseway, or a cartway, or 
a way by water.^ And as used herein it includes a public 
square.® 

At common law it is not essential to a highway that it be 
a thoroughfare ; it may be a eul de sac.'' 

A street is included within the meaning of the term, and 
means a way over land set apart for public travel in a city, 
town or village. It includes all urban ways which can be, 
and are, generally used for the ordinary purposes of travel.^ 



Minnesota: Carli v. Stillwater Quillin, Mun. Ord., §561; Elliott, 

S. R. & T. Co., 28 Minn. 373, 10 Roads & Streets (2nd ed.), §23. 

N. W. 205, 41 Am. Rep. 290. Other definitions are: 

New Hampshire: Opinion of "Every thoroughfare which is 

the Justices, 66 N. H. 629, 672, 33 used by the public, whether it be 

Atl. 1076. a carriage way, a horse way, or a 

New Jersey: Star v. Camden & navigable river." Packet Co. v. 

A. R. Co., 24 N. J. L. 592, 597. Sorrels, 50 Ark. 466, 472, 8 S. W. 

Virginia: Bailey v. Com., 78 Va. 683. See, Morgan v. Reading, 3 



19, 21. 

United States: Wallamet Iron 
Co. V. Hatch, 19 Fed. 347, 355. 



Smedes & M. (Miss.) 366, 406. 

"The term "highway' is a generic 
name for all kinds of public ways. 



3 Webster's Diet., tit. "Highway." including county and township 

4 State V. Paine Lumber Co., 84 roads, streets and alleys, turnpikes 
Wis. 205, 207, 54 N. W. 503. and plank roads, railroads and 

5 Heyward v. Chisolm, 11 Rich, tramways, bridges and ferries, 
Li. Rep. (S. C.) 253, 263. canals and navigable rivers, tn 

6 State V. Eastman, 109 N. C. short, every public thoroughfare is 
785, 13 S. E. 1019. a highway." Southern Kansas R. 

7 SheafE v. People, 87 111. 189, Co. v. Oklahoma City, 12 Okla. 82, 
29 Am. Rep. 49; Bartlett v. Ban- 94, 69 Pac. 1050, quoting from El- 
gor, 67 Me. 460, 467; Fields v. liott. Roads & Streets (2nd ed.), 
Colby, 102 Mich. 449, 454, 60 N. § 1; Union Pacific R. Co. v. Com- 
W. 1048; People v. Kingman, 24 missioners, 4 Neb. 450, 456. 

N. Y. 559, 565. Elliott, Roads & It may be public or private. 

Streets (2nd ed.), §2. Wild v. Deig, 43 Ind. 455, 458, 13 

8 Lauf er v. Bridgeport Traction Am. Rep. 399; Elliott, Roads & 
Co., 68 Conn. 475, 488, 37 Atl. 379, Streets (2nd ed.), §3. 

37 L. R. A. 533; White v. Chicago, "A road or passage; a way open 

St. L. & P. R. Co., 122 Ind. 317, to all passengers, by either land 

23 N. B. 782, 7 L. R. A. 257; Mc- or water." "In law, any road or 
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§ 113. Turnpike defined. As the use of turnpikes as high- 
ways will be touched upon in this chapter, we think it proper 
to give a definition of the word. In an English case the 
Court defined a turnpike in the following language: "A 
turnpike road means a road having toll gates or bars on it, 
which were originally called 'turns' and were first constructed 
about the middle of the seventeenth century. The distinctive 
mark of a turnpike road is, the right of turning back anyone 
who refuses to pay toll."^ 

It is a public highway supported and maintained by tolls, 
while an ordinary highway is maintained by taxes.^" 

§114. Use of the highway. The primary and dominant 
purpose of the establishment of highways is to facilitate travel 
and transportation. They belong from side to side and end 
to end to the public, that the public may enjoy the right of 
traveling and transporting their goods over them.^i 

In the absence of any limitation imposed by lawful author- 
ity the highways may be used for any and every kind of 
public travel and transportation which the necessities or con- 
venience of the public may require. This use may be modified 
as public convenience or necessity in the application of mod- 
ern improvements may from time to time demonstrate to be 
needful.^ 2 

Time and necessity, as well as locality, are important ele- 
ments in determining the character of any particular use of a 
highway.^' 

§115. Use of automobiles om the highways. The use of 
the highways for automobiles involves the application of a 
new appliance and mode of travel, rather than of any new 
principle. It does not exclude or seriously interfere with the 

way, whether for foot passengers, lo State ex rel. v. Gravel Road 

beasts of burden, or vehicles, or Co., 138 Mo. 332, 341, 39 S. W. 

all, over which all persons, as 910, 36 L. R. A. 457. 

members of the public, have a u Cincinnati Inclined Plane R. 

right to pass." Cent. Diet., tit. Co. v. Telegraph Assn., 48 Ohio 

"Highway." St. 390, 426. 

9 Northam Bridge Co. v. London j, Hamilton & L. Bl. Tr. Co. v. 

R. Co., 6 M. & W. 428, 437. See Hamilton, 1 Ohio N. P. 366. 

also, Haight v. State, 32 N. J. L. _ „^ xi. , „,. ,.t ^r 

449; State v. Haight, 30 N. J. L. „ " ^™ v^ Shattuck, 35 N. H. 



443; Bradshaw v. Rodgers, 20 
Johns (N. Y.) 103. 
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original modes in which the highways were used, but simply 
adds another in furtherance of the general object for which 
they were dedicated. 

It is now well settled that the use of automobiles on the 
public highways is lawful.^* 

The use of the highways must be extended to meet the 
modern innovations of rapid locomotion.^^ To say that a new 
and useful vehicle shall be banished from the highways, no 
matter how much the general good may require it, simply 
because highways were not so used in the days of Blackstone, 
would hardly comport with the advancement and enlighten- 
ment at the present age.^^ 

There is no longer any doubt but that the owners of auto- 



li Delaware : Hannigan v. 
Wright, 5 Pennew. Del. Rep. 537. 
540, 63 Atl. 234; Simeone v. Lind- 
Bay, — Del. — (1907), 65 Atl. 778. 
779. 

Illinois: Christy v. Elliott, 216 
111. 31, 48, 74 N. B. 1035, 1 L. R. A. 
(N. S.) 215, 108 Am. St. Rep. 196; 
Chicago V. Banker, 112 111. App. 
94, 97; Chicago v. Collins, 175 111. 
445, 456, 51 N. B. 907. 49 L. R. 
A. 408. 

Indiana: Brinkman v. Pa- 
cholke, — Ind. App. — (1908), 
84 N. B. 762, 764; Mclntyre v. Or- 
ner, 166 Ind. 57, 62, 76 N. E. 750, 
4 L. R. A. (N. S.) 1130, 117 Am. St. 
Rep. 359; Indiana Springs Co. v. 
Brown, 165 Ind. 465, 468, 74 N. B. 
615, 1 L. R. A. (N. S.) 238. 

Iowa: Strand v. Grinnell Auto 
Garage Co., — la. — (1907), 113 
N. W. 488; House v. Cramer, 134 
la. 374, 376, 112 N. W. 3, 10 L. R. 
A. (N. S.) 655. 

Kentucky: Gregory v. Slaugh- 
ter, 124 Ky. 345, 99 S. W. 247, 8 
L. R. A. (N. S.) 1228. 

Maine: Towle v. Morse, 103 Me. 
250, 68 Atl. 1044. 

Missouri: State v. Swagerty, 
203 Mo. 517, 523, 102 S. W. 483, 10 



L. R. A. (N. S.) 601, 120 Am. St. 
Rep. 671; O'Donnell v. O'Neil, 130 
Mo. App. 360, 109 S. W. 815; Hall 
V. Compton, 130 Mo. App. 675, 108 
S. W. 1122. 

New York: Corcoran v. New 
York, 188 N. Y. 131, 139, 80 N. E. 
660; Nason v. West, 31 N. Y. Misc. 
583, 586, 65 N. Y. Supp. 651; 
Knight V. Lanier, 69 N. Y. App. 
Div. 454, 458, 74 N. Y. Supp. 999; 
Mason V. West, 61 N. Y. App. Div, 
40, 41, 70 N. Y. Supp. 478. 

Pennsylvania: Radnor Town- 
ship V. Bell, 27 Pa. Super. Ct. 1. 

The proposition of law that one 
has a right to make use of the 
automobile as a vehicle of travel 
on the public highways is not to 
be questioned. Walkup v. Beebe, 
— la. — (1908), 116 N. W. 321, 
322. 

IB Chicago V. Banker, 112 111. 
App. 94, 99; Mason v. West, 61 
N. Y. App. Div. 40, 41, 70 N. Y. 
Supp. 478. 

18 Moses V. Railroad Co., 21 111. 
516, 523. 

A traction engine was held to 
be a nuisance where it occupied a 
road almost continuously to the 
inconvenience of the public, and 
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§ 116 LAW OP AUTOMOBILES. 

mobiles have the same rights on the public highways as the 
owners of other kinds of vehicles.!^ These rights, however, 

must be exercised with a due regard for the rights of others 
using the highways.** And as long as such care is exercised 
the owners will not be liable for any injury their use may 
cause.*® 
§116. Bight of automobiles on turnpikes. The right of 

peril to persons using such road. 660; Knight v. Lanier, 69 N. Y. 

Com. V. Allen, 148 Pa. St. 358, 16 App. Div. 454, 458, 74 N. Y. Supp. 

L. R. A. 148, 33 Am. St. Rep. 830. 999; Nason v. West, 31 N. Y. Misc. 

n Delaware: Simeone v. Lind- 583, 586, 65 N. Y. Supp. 651. 

Bay, — Del. — (1907), 65 Atl. Pennsylvania: Radnor Town- 

778. ship V. Bell, 27 Pa. Super. Ct 1. 

Illinois: Christy v. Elliott, 216 ^s Delaware: Simeone v. Lind- 

111. 31. 48. 74 N. E. 1035. 1 L. R. say, — Del. — (1907), 65 Atl. 778. 

A. (N. S.) 215, 108 Am. St. Rep. 779; Hannlgan v. Wright, 5 

196; Chicago v. Banker, 112 111. Pennew. Del. Rep. 537, 540, 63 Atl. 

App. 94, 99. 234. 

Indiana: Brinkman v. Pacholke, Illinois: Christy v. Elliott. 216 

— Ind. App. — (1908). 84 N. E. 111. 31, 48. 74 N. E. 1035, 1 L. R. 

762, 764; Mclntyre v. Orner, 166 A. (N. S.) 215, 108 Am. St Rep. 

Ind. 57, 62, 76 N. E. 750, 4 L. R. A. 196. 

(N. S.) 1130, 117 Am. St. Rep. Indiana: Mclntyre v. Orner. 

359; Indiana Springs Co. v. 166 Ind. 57. 62, 76 N. E. 750, 4 L. 

Brown, 165 Ind. 465, 468, 74 N. B. R. A. (N. S.) 1130, 117 Am. St. 

615, 1 L. R. A. (N. S.) 238; Bogue Rep. 359; Indiana Springs Co. v. 

V. Bennett, 156 Ind. 478, 482, 83 Brown, 165 Ind. 465, 468, 74 N. E. 

Am. St. Rep. 212. 615, 1 L. R. A. (N. S.) 238. 

Iowa: House v. Cramer, 134 la. Iowa: House v. Cramer, 134 la. 

374, 376, 112 N. W. 3, 10 L. R. A. 374, 376, 112 N. W. 3, 10 L. R. A. 

(N. S.) 655. (N. S.) 655. 

Kentucky: Gregory v. Slaugh- Maine: Towle v. Morse, 103 

ter, 124 Ky. 345, 99 S. W. 247, 8 Me. 250, 68 Atl. 1044. 

L. R. A. (N. S.) 1228. Missouri: Hall v. Compton, 130 

Maine: Towle v. Morse, 103 Mo. App. 675, 108 S. W. 1122. 

Me. 250, 68 Atl. 1044. 2few York: Knight v. Lanier, 

Missouri: State v. Swagerty. 69 N. Y. App. Dlv. 454, 458, 74 

203 Mo. 517, 523, 102 S. W. 483, N. Y. Supp. 999. 

10 L. R. A. (N. S.) 601, 120 Am. Pennsylvania: Radnor Town- 

St Rep. 671; O'Donnell v. O'Neil, ship v. Bell, 27 Pa. Super. Ct. 1. 

130 Mo. App. 360, 109 S. W. 815; lo Indiana Springs Co. v. Brown, 

Hall V. Compton, 130 Mo. App. 165 Ind. 465, 469, 74 N. E. 615, 1 

675, 108 S. W. 1122. L. R. A. (N. S.) 238; Macomher 

New York: Corcoran v. New v. Nichols, 34 Mich. 212, 217, 22 

York, 188 N. Y. 131. 139, 80 N. B. Am. Rep. 522; Hall v. Compton. 
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RIGHTS ON THE HIGHWAYS. § 117 

one using an automobile as a mode of conveyance to travel 
upon a turnpike is similar to his right upon a public highway 
maintained by taxation; it is the same as the right of those 
using other and less modern vehicles. However, it has been 
held that a turnpike company had the right to exclude auto- 
mobiles from its highway where the safety of the public de- 
mands it.^" Likewise, one using an automobile has a right 
to cross a bridge owned and maintained as a part of the public 
highway by a toll bridge company. And it seems that if the 
bridge company is not authorized by its charter to collect 
toll for the passage of an automobile it may cross without 
the payment of toU.^i 

§ 117. Duty of municipal corporations to keep highways in 
repair. It is the general rule that municipal corporations are 
bound to exercise reasonable diligence to keep their highways 
in reasonably safe condition for travel by ordinary methods.*^ 
And a traveler on a city street has the right to assume that 
all the parts thereof intended for travel are safe.^s He has 
the right to use the streets as well in the darkest night as 
in daylight, and he is not open to the imputation of negli- 
gence if he fails to discern an unknown and concealed danger 

130 Mo. App. 675, 108 S. W. 1122; able care to keep its streets in 

Nason v. West, 31 N. Y. Misc. 583, good condition for travel. Hunt v. 

65 N. Y. Supp. 651. Mayor, 109 N. Y. 134, 141. 

20 Bertels v. Laurel Run Turn- States, counties or townships 

pike Co., 31 Pa. Co. Ct. 129. On are not responsible for the neglect 

account of the circumstances un- of their highway officers in allow- 

der which this decision was ren- ing a highway to remain in a de- 

dered we think but little weight fective condition, unless the right 

should be given it. of action is expressly given by 

2iMallory v. Saratoga Lake statute. Pundman v. St. Charles 

Bridge Co., 53 N. Y. Misc. 446, 104 Co., 110 Mo. 594, 596, 19 S. W. 

N. Y. Supp. 1025. 733; Swlneford v. Franklin Co., 73 

22 Baker v. Fall River, 187 Mass. Mo. 279. 
53, 72 N. E. 336; Corcoran v. New 2S Brusso v. Buffalo, 90 N. Y. 

York, 188 N. Y. 131, 139, 80 N. B. 679. 

660; Scofleld v. Poughkeepsie, 122 A traveler is justified in pre- 

N. Y. App. Div. 868; Ackley v. suming the highway to be safe, 

Bradford Township, 32 Pa. Super, and the fact that he had previous 

Ct. 487. knowledge of a defect therein doeg 

A municipal corporation is not not per se establish negligence on 

an insurer of travelers using its his part for not avoiding it. Weed 

streets; its duty is to use reason- v. Ballston Spa, 76 N. Y. 329, 333. 
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§ 118 LAW OF AUTOMOBILES. 

at the very instant necessary to prevent an impending 
disaster.** 

Thus, a street in a city was closed by a fence and guard 
rail at the top of a high embankment, forming a cul de sac. It 
was paved, guttered and curbed, and was laid with two lines 
of railroad tracks close up to the fence, and sidewalks ex- 
tended on either side to the same point. The fence and guard 
rail were weatherbeaten and dark in color and less visible at 
night than if painted. An automobile operator, taking the 
street to be a thoroughfare, drove his automobile through the 
guard fence and over the embankment and was injured. It 
was held to be the duty of the city to keep the place so well 
lighted as to give fair warning that it was a mere mi de sac, 
or so well guarded as to prevent entrance at the point of 
danger, even on the darkest night. And that the operator was 
not negligent in assuming such place to be a thoroughfare.*" 

LAW OP THE EGAD. 

§118. Greneral consideration. The fights of travelers on 
the public highways are mutual and co-ordinate, and it is 
the duty of each to so use his right of passage as not to cause 
injury or detriment to another having a like right.*^ One 
using an automobile on the highways must use reasonable care 
in its operation,*'' and bear in mind that he does not have the 
exclusive right of user. He must also do what is required by. 
the statutes when the conditions therein referred to arise.*^ 

The operator of an automobile is bound to exercise care 
in proportion to the varying dangers and risks of the high- 
way,** and commensurate with the dangers naturally incident 
to the use of such vehicle.^" He is obliged to take notice of the 

2* Corcoran v. New York, 188 N. ham v. Butler, 31 N. Y. 480, 484. 

Y. 131, 140, 80 N. E. 660; Chis- 2t Simeone v. Lindsay, — Del. 

holm V. State, 141 N. Y. 246. — (1907), 65 Atl. 778. 

25 Corcoran v. New York, 188 N. 28 Fletcher v. Dixon, — Md. 

Y. 131, 138, 80 N. E. 660. App. — (1908), 68 Atl. 875, 877. 

28 Hennessey v. Taylor, 189 29 Hannigan v. Wright, 5 

Mass. 583, 76 N. B. 224, 3 L. R. A. Pennew. Del. Rep. 537, 63 Atl. 234; 

(N. S.) 345; O'Brien v. Blue Hill Rochester v. Bull, 78 S. C. 249, 58 

St. R. Co., 186 Mass. 446; Pigott S. B. 766. 

V. Engle, 60 Mich. 221, 27 N. W. so Simeons v. Lindsay, — Del. 

3; Schaabs v. Woodburn, Sarven — (1907), 65 Atl. 778, 780; Jones 

Wheel Co., 56 Mo. 173, 177; Burn- v. Hoge, 47 Wash. 663, 92 Pac. 433, 
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LAW OF THE ROAD. § 119 

conditions before him, and if it is apparent that by any par- 
ticular method of proceeding he is liable to work an injury, it 
is his duty to adopt some other or safer method, if with rea- 
sonable care and prudence he can do so.^^ 

When on the streets of a city he is bound to anticipate that 
he may meet persons at any point ia the street, and he must 
keep a proper lookout for them, and keep his machine under 
such control as will enable him to avoid a collision with any 
other person using proper care and caution.^^ The operator 
must keep a watch out for where he is driving,^^ and, if 
stopped, he must not start his vehicle in motion before looking 
ahead to ascertain if the way is clear.** 

In determining the degree of care that the operator of an 
automobile should use when on the highway, it is proper to 
take into consideration the place, presence or absence of 
other travelers,*^ the speed of the automobile, its size, ap- 
pearance, manner of movement, and the amount of noise it 
makes, and anything that indicates unusual or peculiar 
danger.*® 

§ 119. Care required of operator of automobile. In making 
use of a vehicle which is capable of being propelled at a rate 
of speed vastly in excess of the ordinary vehicles of travel, 
which is powerful and of great weight, the operator must 
enjarge to a commensurate extent the degree of vigilance and 
care necessary to avoid injuries which the use of his vehicle 
has made more imminent.*'^ 

What is proper care and caution in a given situation is 

14 L. R. A. (N. S.) 216; Hall v. Baumann, 2 N. Y. Misc. 72. See 

Compton, 130 Mo. App. 675, 108 S. also, McCloskey v. Chautauqua 

W. 1122; Bennett v. Lovell, 12 R. Lake Ice Co., 174 Pa. St. 34. 

I. 166, 34 Am. Rep. 628. s* Ottendorff v. Willis, 80 Hun 

31 Davis V. Maxwell, 108 N. Y. (N. Y.) 262; Phelps v. Wait, 30 
App. Div. 128, 131, 96 N. Y. Supp. N. Y. 78; Thompson v. National 
45. Express Co., 66 Vt. 358. 

32 Thies v. Thomas, 77 N. Y. 35 Fletcher v. Dixon, — Md. App. 
Supp. 276, 279. — (1908), 68 Atl. 875, 877. 

33 Sutter V. Omnibus Cable Co., se Hannigan v. Wright, 5 
107 Cal. 369. Pennew. Del. Rep. 537, 63 Atl. 234. 

Where a driver was looking sr Laufer v. Bridgeport Trac- 
back and his team swerved and tion Co., 68 Conn. 475, 490, 37 Atl. 
injured a child who had just 379, 37 L. R. A. 533; Cooke v. 
started across the street, he was Baltimore Traction Co., 80 Md. 
held guilty of negligence. Blze v. 551. 
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§ 120 LAW OF AUTOMOBILES. 

gauged by the danger which is to be reasonably apprehended 
under circumstances existing at the time, and not by looking 
backward after the accident has happened.^^ 

Ordinary care, if the danger is great, may arise to the 
grade of a very exact and unremitting attention.^® Thus 
when passing children of tender age on the highway, it is 
the operator's duty to exercise increased exertion to avoid 
injuring them on account of their lack of capacity to appre- 
ciate and guard against danger.*" 

§ 120. Right of way on highways. Automobiles are subject 
to the general laws governing "the use of vehicles on the public 
highways, and are not entitled to the right of way over other 
conveyances.^^ Sometimes by statute or ordinance vehicles 
moving in a certain direction are given the right of way over 
other vehicles. But this does not justify a driver who is en- 
titled to the right of way in proceeding and asserting his rights 
when he observes, or in the exercise of ordinary care should 
observe, that the statute or ordinance is not being obeyed. If 
he does so he cannot recover any damages he may sustain.** 

Thus, the operator of an automobile driving in a northerly 
direction on a city street, who was entitled to the right of 
way at street intersections over vehicles moving easterly or 
westerly, was not justified on that account in negligently col- 
liding with a person riding a bicycle westerly at the crossing 
of two streets.** 

So, one traveling on the right side of the road when he is 
injured by another driving on the wrong side, has no cause 
of complaint unless he exercised reasonable care for his 
safety.** 

38 Kirby v. Delaware & H. Canal *i Lorenz v. Tisdale, 111 N. Y. 
Co., 20 N. Y. App. Div. 473, 479, Supp. 173. 

46 N. Y. Supp. 777. *2 Chicago & Alton R. Co. v. 

39 Parry Mfg. Co. v. Baton, — Rockford, R. I. & St. L. R. Co., 72 
Ind. App. — (1908), 83 N. E. 510, 111. 34; McCarragher v. Proal, 114 
513. N. Y. App. Dlv. 470, 478, 100 N. 

40Thies v. Thomas, 77 N. Y. Y. Supp. 208; Taylor v. Union 
Supp. 276, 280; Buscher v. New Traction Co., 184 Pa. St. 465, 40 
York Transp. Co., 106 N. Y. App. Atl. 159. 

Div. 493, 496 ; McDonald v. Met- *3 McCarragher v. Proal, 114 N. 
ropolitan St. R. Co., 80 N. Y. App. Y. App. Div. 470, 100 N. Y. Supp. 
Div. 233. 208. 

** Kennard v. Burton, 25 Me. 39, 
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§ 121. Duty to turn to the right. The rule is that persons 
in vehicles meeting on the highway shall each seasonably turn 
to the right so as to allow the other to pass without collision.*^ 
This rule is well established by custom, and is enacted into 
statutes in most of the states. The statutes generally provide 
that travelers so meeting on the highway shall turn to the 
right of the "center of the road," or the "traveled part of the 
road." These expressions are practically synonymous, and 
mean that part of the road which is wrought for traveling, 
and is not confined to the most traveled wheel tracks.*® 

In a case where it appeared that the defendant drove his 
automobile on the left side of the street at about eighteen 
miles an hour and was looking back and talking to the oc- 
cupants on the rear seat, and did not notice the plaintiff driving 
bis horse and buggy meeting him until the plaintiff whistled 
when within one hundred feet of the defendant, and the de- 
fendant did not stop until he had run to within ten feet of 
the horse, which caused the horse to take fright and run away, 
the defendant was held to be negligent and liable for the dam- 
ages thereby sustained by the plaintiff.*^ 

However, this rule does not require persons when meeting 
to turn to the extreme right of the road, but each is bound 
to give only enough of the road to allow the other to pass in 
safety.*^ 

The fact that one turns to the left, or does not turn either 
to the right or left, when meeting another on the public high- 
way in violation of a statute, is not conclusive evidence of 

43 Am. Dec. 249; Parker v. Adams, The English rule Is to turn to 

12 Met. (Mass.) 415, 46 Am. Dec. the left. Am. & Bng. Ency. of 

694; HefEernan v. Barber, 36 N. Law (2nd ed.) 579. 

Y. App. Div. 163. *»Riepe v. Elting, 89 la. 82, 86, 

*5 Delaware: McLane v. Sharpe, 56 N. W. 285, 26 L. R. A. 769, 48 

2 Hark. 481. Am. St. Rep. 356; Daniels v. 

Indiana: Cook Brewing Co. v. Clegg, 28 Mich. 32, 42; Quinn v. 

Ball, 22 Ind. App. 656, 665. O'Keeffe, 9 N. Y. App. Div. 68, 71; 

Louisiana: Loyacano v. Jur- Earing v. Lansingh, 7 Wend. (N. 

gens, 50 La. Ann. 441. Y.) 185. 

Michigan: Daniels v. Clegg, 28 «' Hannan v. St. Clair, — Colo. 

Mich. 32. — (1908), 96 Pac. 822. 

Pennsylvania: Foote v. Ameri- *» Buxton v. Ainsworth, 138 

can Product Co., 195 Pa. St. 190, Mich. 532, 101 N. W. 817; Quinn v. 

193. O'Keeffe, 9 N. Y. App. Div. 68; 

Crampton v. Ivie, 124 N. C. 591. 
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negligence on his part.*^ But in an action for damages due 
to the plaintiff's horse, which she was driving to a wagon, 
taking fright at the defendant's automobile, which approached 
from the rear, it was held that evidence that the plaidtiff dis- 
regarded the law of the road by failing to turn to the right 
and allow the defendant to pass, after he had sounded a warn- 
ing of his approach, was competent on the question of the 
plaintiff's care.^" 

The law does not require unnecessary things to be done, 
hence if it is not necessary to turn to the right when meeting 
on the highway ia order to pass, the rule need not be ob- 
served. Thus, it was not necessary for the operator of an 
automobile to turn to the right when meeting a vehicle which 
was being driven outside of the traveled part of the road 
and which had sufficient room to pass.^i 

§ 122. Same — ^When not meeting other vehicles. When 
there are no other vehicles which can be interfered with, one 
is at liberty to drive on any part of the highway he may 
choose or may find most convenient or agreeable for the pur- 
pose of travel.^2 In passing an obstruction in the highway it 
may be one's duty in the exercise of reasonable care to pass 
to the left of the same if that way appears less hazardous 
than the way to the right. But ia a case where it was con- 
tended that the plaintiff was negligent in driving his automo- 
bile to the right of an excavation instead of to the left, where 
there was a wider space for passage, it was held that in con- 
sidering the question of due care on the part of the plaintiff 
the jury might bear in mind the provisions of the statute 
requiring travelers when meeting on the highway to turn to 
the right.^^ While in this case it appeared that there were 

*8 Needy v. Littlejohn, — la. — Maine: Palmer v. Barker, 11 

(1908), 115 N. W. 483; Riepe v. Me. 338, 339. 

Elting, 89 la. 82, 56 N. W. 285, Massachusetts: Lovejoy v. Do- 

26 L. R. A. 769, 48 Am. St. Rep. lan, 10 Gush. 495, 497. 

^^^' Michigan: Daniels v. Clegg, 28 

60 Nadeau v. Sawyer, 73 N. H. ]yrj„j, oo sg 

70, 59 Atl. 369. ■ . • 

51 Needy v. Littlejohn, - la. - ^««o««- Beckerle v. Weiman, 
(1908), 115 N. W. 483. ^^ Mo. App. 354. 

52 Jowa; Riepe v. Elting, 89 la. ^e*" Hampshire: Clifford v. Ty- 
82, 86, 56 N. W. 285, 26 L. R. A. ™aii, 61 N. H. 508, 510. 

769, 48 Am. St. Rep. 356. 63 Baker v. Fall River, 187 Mass, 

Kentucky: Johnson & Co. v. 53, 57, 72 N. E. 336. 
Small, 5 B. Mon. 25, 28. 
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no vehicles in the immediate vicinity, and the plaintii^ could 
have driven to the left of the excavation without disobeying 
the statute, it was plain that other vehicles might approach, 
and if they did it would have been the plaintiff's duty to keep 
to the right. 

§ 123. Vehicles passing in the same direction. The driver 
of a vehicle, when he knows that another going in the same 
direction intends to pass him, is bound to exercise reasonable 
care to avoid injuring such other, ^^ and, if necessary and 
practicable, give way so as to allow the other to pass in 
safety. One person is not compelled to travel behind another 
on the highway, and one has not the exclusive right to precede 
another. The traveler in the rear may pass to the front when 
he can do so in safety.^^ _^d, aside from any statutory regu- 
lation, there is no rule of law requiring the one in the rear 
to pass on one side or the other. He must pass on the side 
which is most convenient under the circumstances.^^ 

In passing due care must be exercised.^'^ The width of the 
beaten or traveled part of the road ; the condition of the road 
as to smoothness ; obstructions in the road ; whether or not the 
team in front appears high-spirited, are important features to 
be considered by one before attempting to pass another.^^ 
And after attempting to pass it may be advisable or necessary 
to desist if the other's horses appear to be badly frightened. 
It may be the duty of the driver of the rear vehicle under the 
circumstances to stop and give warning to the one in front 
that he intends to pass.^^ 

§ 124. With regard to pedestrians. The rights and duties 
of pedestrians and drivers of vehicles are equal. Each may 
use the highway, and each must exercise such care and pru- 
dence as the circumstances demand.^o 

The law of the road requiring travelers in vehicles when 

54 Brennan v. Richardson, 38 N. 67 Simeone v. Lindsay, — Del. 

Y. App. Div. 463, 465. — (1907), 65 Atl. 778. 

B5 Clifford V. Tyman, 61 N. H. bs Burnham v. Butler, 31 N. Y. 

508, 510; Mochler v. Shaftsbury, 480, 483. 

46 Vt. 580, 586, 14 Am. Rep. 634. b9 Young v. Cowden, 98 Tenn. 

56 Clifford V. Tyman, 61 N. H. 577, 586. 

508, 510; Bolton V. Colder, 1 Watts eo Eaton v. Cripps, 94 la. 176, 

(Pa.) 360. 180; Jennings v. Schwab, 64 Mo. 



8 



113 



§ 125 LAW OF AUTOMOBILES. 

meeting on the highway to turn to the right in order to pass 
does not apply to the meeting of a vehicle and pedestrian.^i 
One driving in the streets is bound to look out for pedestrians, 
not only at the crosswalks, but in all parts of the street.*^ 

The operation of an automobile upon the crowded streets 
of a city necessitates exceeding carefulness on the part of the 
operator. Moving quietly as it does, without the noise which 
accompanies the movements of a street car or other ordinary 
heavy vehicle, it is necessary that caution should be continu- 
ously exercised to avoid collisions with pedestrians unaware 
of its approach. The speed should be limited, warnings of 
approach given, and skill and care in its management so exer- 
cised as to anticipate such collisions as the nature of the 
machine and the locality might suggest as liable to occur in 
the absence of such precautions.^* 

It was held that a pedestrian who was standing in the high- 
way conversing with one who had stopped his team to talk 
to him had a right to assume that the operator of an auto- 
mobile would take notice that he was there, and would exercise 
care not to injure him ; and that he was not guilty of contribu- 
tory negligence in so standing in the road.** 

§ 125. Driving on wrong side of highway. One who violates 
the law of the road by driving on the wrong side assumes the 
risk of such an experiment and is required to use greater 
care than if he had kept on the right side of the road. If a 
collision takes place under such circumstances, the presump- 
tion is against the party who was on the wrong side.^^ g^t 
one may justify his driving on the wrong side of the road by 
showing that the road on the other side was practically im- 
passable or appeared to be unsafe.*® And one may turn into 

App. 13; Barker v. Savage, 45 N. kovitz v. Lighte, 68 Hun (N. Y.) 

Y. 191, 195, 6 Am. Rep. 66. 102, 104. 

61 Meservey v. Lockett, 161 Mass. 63 Lampe v. Jacobsen, 46 Wash. 

332; Yore v. Transfer Co., 147 Mo. 533, 536, 90 Pac. 654, 655. 

679, 687; Savage v. Gerstner, 36 ei Kathmeyer v. Mehl, — N. J. 

N. Y. App. Dlv. 220. L. — (1905), 60 Atl. 40, 41. 

82 Stringer v. Frost, 116 Ind. es Brooks v. Hart, 14 N. H. 307, 

477, 9 Am. St. Rep. 875; Winters 311; Angell v. Lewis, 20 R. I. 391, 

V. Kansas City Cable R. Co., 99 393. 

Mo. 509, 517, 17 Am. St. Rep. 591; «" Quinn v. O'Keeffe, 9 N. Y. App. 

Moebus V. Herrmann, 108 N. Y. Div. 68. 
349, 352, 2 Am. St. Rep. 440; Mos- 
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the left side of the road in order to stop at a place he desires 
to reach; but in so doing he must exercise reasonable care 
and must not unnecessarily obstruct other vehicles passing on 
that side.^'^ Reasonable care when driving on the vrong side 
of the road constitutes a higher degree of care than is required 
when driving on the right side.®* 

§126. Duty otf automobile operator when meeting horses. 
It is a matter of common knowledge that automobiles are likely 
to frighten horses,^® and their operators are charged with 
such knowledge, and they must exercise care accordingly so 
as not to interfere with the rights of others.'^" When meeting 
persons driving horses that show signs of fright it is the duty 
of the operator to stop his machine or do whatever is reason- 
ably necessary to prevent injury; and this without reference 
to any negligence on the part of the persons he is meeting.''^ 
This duty he owes to the driver of horses, whether the highway 
on which they meet is a public or private one, and even though 
the driver of the horses is a mere licensee, or even a trespasser, 
and the operator a lawful user of the highway. '^^ 

§127. Same — Statutory regulations. When there are stat- 
utory regulations governing the conduct of an automobile 
operator when meeting horses driven or ridden on the high- 
ways they must be carefully observed. The statutes generally 
require the operator to stop on receiving a signal from the 
driver of horses, and remain stationary as long as necessary 
to allow the other to pass in safety. They also provide for 
stopping the running of the motive power if necessary or re- 
quested so to do. But the fact that a statute requires the 
operator of an automobile to stop on receiving a signal from 
the driver of horses which he is meeting, and the driver fails 
to give such signal, does not relieve the operator from the 
duty of exercising ordinary care to avoid an accident. Nor is 

67 Peltier v. Bradley D. & C. Co., S.) 215, 108 Am, St. Rep. 196. 

67 Conn. 42, 34 Atl. 712, 32 L. R. to House v. Cramer, 134 la. 374, 

A. 651; Palmer v. Barker, 11 Me. 377, 112 N. W. 3, 10 L. R. A. (N. 

338; Heffernan v. Barber, 36 N. S.) 655. 

Y. App. Dlv. 163. ' TiMcIntyre v. Orner, 166 Ind. 

88 Garslde v. New York Transp. 57, 68, 76 N. E. 750, 4 L. R. A. (N. 
Co., 157 Fed. 521, 525. S.) 1130, 117 Am. St. Rep. 359. 

89 Christy v. Elliott, 216 111. 31, 72 Knight v. Lanier, 69 N. Y. 
40, 74 N. E. 1035, 1 L. R. A. (N. App. Div. 454, 74 N. Y. Supp. 999. 
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the driver of horses required under all circumstances to give 
a signal to stop in order to free himself from the charge of 
contributory negligence.''^ If he is occupied with the manage- 
ment of his horses he will not be required to jeopardize the 
safety of himself or others in order to give such signal. 

§ 128. Care in turning street comers. Greater care is re- 
quired of travelers at street comers and intersections and on 
the more thronged streets of a city than on the less obstructed 
in the open or suburban parts.''* It is the duty of a driver of 
a vehicle when turning a street corner to give people who are 
crossing the street some opportunity of escape from his vehicle, 
because the turning of the corner is often unexpected, and 
unless care is exercised pedestrians are liable to be injured.''^ 

Thus, in crossing a street, a pedestrian was struck and 
killed by an automobile which came rapidly down a cross 
street and turned the comer near him without slackening 
speed. It was held that he had the right to assume that the 
driver of the automobile would slacken speed in turning the 
corner, and would exercise due care and respect the rights 
of pedestrians making use of the streets.''^ 

§ 129. Racing in the highway. Persons using the highways 
have no right to subject others to peril by negligent conduct. 
Racing in the public highways is a plain and serious danger 
to every other person using the way, and a danger it is often 
impossible to avoid. When persons are making such unlawful 
use of the highways and another is injured thereby, the former 
are liable in damages for the injuries sustained by the latter.'''' 
And where a person is injured by such racing, all engaged in 
the race are liable, although only one, or even none, of the 
vehicles came in contact with the injured person.''* 

§ 130. Bights and duties as between street cars and auto- 
mobiles. Persons using vebicles on streets on which street cars 

73 Strand v. Grinnell Auto. Gar- ^e Buscher v. New York Transp. 

age Co., — la. — (1907), 113 N. Co., 106 N. Y. App. Div. 493. See 

W. 488. also, Hennessey v. Taylor, 189 

74Hannigan v. Wright, 5 Mass. 583, 586, 76 N. E. 224, 3 L. 

Pennew. Del. Rep. 537, 541, 63 Atl. R. A. (N. S.) 345. 

234; McCarragher v. Proal, 114 N. "Potter v. Moran, 61 Mich. 60. 

Y.App. Div. 470, 100 N. Y. Supp. TsHanrahan v. Cochran, 12 N. 

208. Y. App. Div. 91. 

7» Scotti V. Behsmann, 81 Hun 
(N. Y.) 604, 30 N. Y. Supp. 990. 
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are operated must exercise reasonable care to avoid collision 
with the carsJ^ However, it is not negligence as a matter of 
law to drive a vehicle along a street car track,^*' even in the 
direction from which the cars will approach.* ^ One has the 
same right to travel on the street car tracks as the railroad 
company, but when a car is approaching it is the duty of the 
driver of the vehicle to drive off the track and allow the car 
to pass,*2 as the street car company's right of way on its 
tracks is superior to the rights of the general publie.*^ 

In driving across the street car tracks the degree of care to 
be exercised depends upon the circumstances, such as the speed 
of an approaching car, its proximity or remoteness, and the 
like.** An operator in charge of an automobile is justified in 
acting on the presumption that an approaching car is not 
traveling at an excessive rate of speed unless he has knowl- 
edge to the contrary .*5 He may also assume that the car is fur- 
nished with appliances to reduce the speed and to stop, and 
with one in charge of the running of the car to make use of 
such appliances, and he is not bound to refrain from crossing 
for fear that no use will be made of the appliances provided to 



''B Arkansas: Hot Springs St. R. 
Co. V. Johnson, 64 Ark. 420. 

Massachusetts: Scannell v. Bos- 
ton Elevated R. Co., 176 Mass. 170. 

New York: Luedecke v. Metro- 
politan St. R. Co., 60 N; Y. Supp. 
999. 

Tennessee: Memphis St. R. Co. 
V. Wilson, 108 Tenn. 618. 

Texas: Austin Dam & Sub. R. 
Co. V. Golstein, 18 Tex. Civ. App. 
704. 

Washington: Spurrier v. Front 
Street Cable R. Co., 3 Wash. 659. 

80 California: Mahoney v. San 
Francisco & S. M. R. Co., 110 Cal. 
471, 475. 

Illinois: West Chicago St. R. 
Co. V. O'Connor, 85 111. App. 278. 

Massachusetts: Vincent v. Nor- 
ton & Taunton St. R. Co., 180 Mass. 
104. 

Missouri: Bindbeutal v. Street 
R. Co., 43 Mo. App. 463. 



New York: Fishbach v. Stein- 
way R. Co., 11 N. Y. App. Div. 
152. 

siRascher v. East Detroit & G. 
P. R. Co., 90 Mich. 413, 30 Am. St. 
Rep. 447; Delaney v. Yonkers R. 
Co., 13 N. Y. App. Div. 114; Can- 
non V. Pittsburg & B. Tr. Co., 194 
Pa. St. 159. 

82Rascher v. East Detroit & G. 
P. R. Co., 90 Mich. 413, 30 Am. 
St. Rep. 447. 

83 Hot Springs St. R. Co. v. 
Johnson, 64 Ark. 420. 

84 Chicago City R. Co. v. Mar- 
tensen, 100 111. App. 306, affirmed 
198 111. 511; Consolidated Traction 
Co. V. Lambertson, 59 N. J. L. 
297; Blate v. Third Ave. R. Co., 
44 N. Y. App. Div. 163. 

85 Metropolitan St. R. Co. v. 
Slayman, 64 Kan. 722, 68 Pac. 
628. 
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reduce speed.^® But before attempting to cross the car tracks, 
the operator should look for approaching cars, and this when 
he is close to the track. The fact that he looked and failed to 
discern an approaching car when he was a considerable dis- 
tance from the track will not relieve him from a charge of 
negligence.®'^ 

It has been decided that the law of the road requiring 
drivers of vehicles who shall meet on a public highway to 
turn to the right of the center of the road has no application 
to vehicles meeting street cars.*® 

§131. Assumption that others will exercise due care. In 
the use of the public highways a person has a right to expect 
from others ordinary prudence, and to rely upon that in deter- 
mining his own means of using the road. He has a right to 
travel on any portion of the highway he may see fit, unless 
he is about to pass another vehicle.*^ He has a right to assume 
that the drivers of other vehicles wiU observe the law of the 
road, and he is not guilty of contributory negligence in acting 
upon such assumption unless he has knowledge to the con- 
trary.^" He may also act upon the assumption that other 
travelers will exercise the high degree of care required in 
turning a street corner where pedestrians and persons ia 
vehicles are passing and the liability of collision is great.^^ 

88 Consolidated Tr. Co. v. Lam- Michigan: Daniels v. Clegg, 28 

bertson, 59 N. J. L. 297, 299. Mich. 32, 36. 

87 Kelly V. Wakefield St. R. Co., jfew Yorlc: Schimpf v. Sliter, 

175 Mass. 331; Schilling v. Metro- 64 Hun 463, 464. 

politan St. R. Co., 47 N. Y. App. jj^^^^ j^j^^^. ^^g^u ^_ Lewis, 

Div. 500; Keenan v. Union Trac- oQ R I 391 



Wisconsin: Wood v. Luscomb, 
23 Wis. 287, 291. 



tion Co., 202 Pa. St. 107, 51 Atl, 
742. 

88 Spurrier v. Front Street Cable 
R. Co., 3 Wash. 659; Culbertson v. One has a right to assume that 
Metropolitan St. R. Co., 140 Mo. ^^^ operator of an automobile 
35 55 will slacken speed in turning a 

89 Daniels v. Clegg, 28 Mich. 32, street corner. Buscher v. New 
36; Reens v. Mail & Express Pub. York Transp. Co., 106 N. Y. App. 
Co., 10 N. Y. Misc. 122. Div. 493. 

»o Indiana: Indianapolis St. R. 9i Weber v. Swallow, — Wis. — 

Co. V. Hoffman, 40 Ind. App. 508, (1908), 116 N. W. 844. 
510, 82 N. E. 543. 
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CHAPTER IX. 

THE CHAUFFEUR. 

§ 132. Definition and origin of the i § 133. The position of chauffeur, 
word "chauffeur." 134. The chauffeur's license. 

§ 132. Definition and origin of the word "chauffeur." The 
term "chauflfeur" has been defined to be "one who drives or 
operates an automobile. "^ More properly, a chauffeur is one 
whose business it is to drive or operate an automobile. The 
business or calling of the chauffeur has become an important 
one, and the definition should distioguish a professional chauf- 
feur from the owner of an automobile who sometimes drives 
his own machine and to whom the term, strictly speaking, is 
inapplicable. 

A chauffeur is defined by many statutes to mean a person 
operating a motor vehicle as mechanic, paid employe, or for 
hire. 

The word chauffeur comes to us from the French, and means 
burner. While not synonymous with garrotteur, the words 
seem to have been used interchangeably to some extent. The 
term was used to signify a member of the bands of outlaws 
during the "Reign of Terror" in France who roamed over 
the north-east part of the country under the lead o,f John the 
Skinner, or Schinderhannes. They were called chauffeurs be- 
cause they roasted the feet of men and women to compel them 
to disclose hidden treasure. 

"When the automobile came into common use as a means of 
recreation and transportation, the operator of the machine, 
and the mechanic who was in attendance to look after the 
machinery and fuel, were called "chauffeurs." The origin of 
this use of the term is found in France, where automobiling 
first won favor as a pastime, the word being there employed 
to designate a fireman or stoker.2 

§ 133. The positioin of chauffeur. The position of chauf- 

1 standard Diet. Supp., tit. 2 New International Ency., tit. 
"Chauffeur." "Chauffeur." 
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feur is one attended with danger, and it requires a degree of 
scientific knowledge upon which others must depend.* 

The chauffeur should be a responsible person, worthy of 
trust, for he occupies a position in which much confidence is 
necessarily reposed in him. His employer is responsible for 
his conduct while he is engaged in the business of his employ- 
ment; and the safety of pedestrians and those using the ordi- 
nary vehicles of travel depends upon his careful and proper 
operation of the automobile entrusted to his care. He is in 
charge of a powerful machine capable of doing great damage 
if not skillfully manipulated, and it is at least conducive to 
an easy miud on the part of the owner to know that his car 
is under the control of a responsible man. On account of the 
position he occupies, not only are his employer's interests at 
stake, but the public generally are vitally concerned with his 
employment, so much so, in fact, that the Legislatures of many 
of the states have passed laws defining what constitutes a 
chauffeur within the meaning of the law, and licensing and 
regulating the employment. 

§134. The chauffeiir's license. Generally a license has 
something to do with the personal responsibility and moral 
character of the person licensed,* but the chauffeur's license is 
granted, as a rule, without any examination as to his ability or 
character. Requiring such a license is for the purpose of 
identifying the chauffeur and bringing him within the observa- 
tion of the state or municipal authorities. Whatever regula- 
tions are made concerning him are in this manner more easily 
and certainly enforced.^ 

The license furnishes something of a guaranty that the 
vehicle controlled by the chauffeur will be used in a proper 
manner and operated in compliance with the law.® 

The license is personal to the chauffeur to whom it is issued, 
and it cannot lawfully be loaned or assigned to another.'^ It 
may be revoked for misconduct of the chauffeur, and it is 

3 Christy v. Elliott, 216 III. 31, « Emerson Troy Granite Co. v. 
42, 74 N. E. 1035, 1 L. R. A. (N. Pearson, 74 N. H. 22, 64 Atl. 582. 
S.) 215, 108 Am. St. Rep. 196. 7 Ragan v. McCoy, 29 Mo. 356, 

4 Freeholder's v. Barher, 7 N. J. 358; East Jersey Iron Co. v. 
L. (2 Halst.) 64, 67. Wright, 32 N. J. Eq. (5 Stew.) 

5 Laundry License Case, 22 Fed. 248, 253; In re Buck's Estate, 185 
701, 703. Pa. St. 57, 60, 39 Atl. 821. 
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usually revocable for any violation of the law under wMcli it 
is issued.® 



s Illinois: Wiggins v. Chicago, 
68 111. 372, 378. 

Indiana: Stone v. Fritts, 169 
Ind. 361, 82 N. B. 792. 

Massachusetts: Calder v. Kur- 
by, 5 Gray 597. 

Michigan: Grand Rapids v. 
Braudy, 105 Mich. 670, 677, 55 Am. 
St. Rep. 472. 

Missouri: St. Charles v. Hack- 
man, 133 Mo. 634, 642; State ex 



rel. V. Baker, 32 Mo. App. 98, 101. 

New York: People ex rel. v. Bo- 
gart, 122 N. Y. App. Div. 872, 107 
N. Y. Supp. 831; Metropolitan Milk 
& Cream Co. v. New York, 113 N. 
Y. App. Div. 377, 98 N. Y. Supp. 
894, affirmed 186 N. Y. 533, 78 N. 
B. 1107. 

Ohio: Hirn v. State, 1 Ohio St. 
15. 
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THE RELATION OF OWNEK AND CHAUFFEUR, AND OWNER 
AND BORROWER. 
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148. 



§ 135. The relation of master and servant. Where one has 
sustained an injury from the negligence of another, he must, 
in general, proceed against him by whose negligence the in- 
jury was occasioned. If, however, the negligence which caused 
the injury was that of a servant, while engaged in his master's 
business, the person sustaining the injury may disregard the 
immediate author of the mischief and hold the master respon- 
sible for the damages sustained. The master selects the serv- 
ant, and the servant is subject to his control, and, in respect of 
the civil remedy, the act of the servant is, at law, regarded as 
the act of the master.^ 

This is what is known as the doctrine of respondeat 
superior. This doctrine applies only when the relation of 
master and servant is shown to exist between the wrongdoer 
and the person sought to be charged for the result of some 
neglect or wrong, at the time and in respect to the very 
transaction out of which the injury arose.^ 

iKing V. New York Central & A. 285; Cunningham v. Castle, 111 
H. R. R. Co., 66 N. Y. 181, 184, 23 
Am. Rep. 37. 

2Wyllie V. Palmer, 137 N. Y. 
248, 257, 33 N. E. 381, 19 L. R. 



N. Y. Supp. 1057, 1059; Hlggins v. 
Western Union Tel. Co., 156 N. Y. 
75, 50 N. E. 500, 66 Am. St. Rep. 

537. 
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The fact that the person to whose wrongful or negligent 
act an injury may be traced was, at the time, in the general 
employment and pay of another person does not necessarily 
make the latter the master and responsible for his acts. The 
master is the person in whose business he is engaged at the 
time, and who has the right to control and direct his conduct.* 

Between the owner of an automobile and his chauffeur, while 
the chauffeur is engaged in the owner's business, the relation 
of master and servant exists, and the rules of law applicable to 
that relation apply.* 

§ 136, When the relation of master and servant exists. The 
relation of master and servant exists between an employer 
and employe whenever the employer retains the right to direct 
the manner in which the business shall be done, as well as the 
result to be accomplished, or, in other words, "not only what 
shall be done, but how it shall be done."^ 

The position of the servant is different from that of an in- 
dependent contractor in that the contractor has control of 
how the work shaU be done, being responsible to the master 
only for the results of the work. It is necessary that the 
master have control of the conduct of the servant in regard 
to the act of employment at which the servant was engaged 
at the time the injury was inflicted.^ Thus, where the foreman 
of a company employed a servant to work temporarily during 
the absence of a regular employe, the person so employed 
being subject to the direction and control of the company, 
which had the right to discharge him at any time, the relation 
between him and the company was that of master and servant.'' 

§ 137. Liability of the master for the acts of the servant. 

3 Higgins V. Western Union Tel. New York : Butler v. Townsend, 

Co., 156 N. Y. 75, 78, 50 N. E. 500, 126 N. Y. 105, 108. 

66 Am. St. Rep. 537. Ohio: Gravatt v. State, 25 Ohio 

*Hannlgan v. Wright, 5 St. 162, 167. 

Pennew. Del. Rep. 537, 540, 63 Atl. United States: Singer Mfg. Co. 

234. V. Rahn, 132 U. S. 518, 523, 10 

^Illinois: Wadsworth Howland Sup. Ct. 175, 33 L. Ed. 440; New 

Co. V. Foster, 50 111. App. 513, 516. Orleans M. & C. R. Co. v. Hanning, 

Indiana: Indiana Iron Co. v. 82 U. S. (15 Wall.) 649, 656, 21 

Cray, 19 Ind. App. 565, 577, 48 N. L. Ed. 220. 

E. 803. 6 Higgins v. Western Union Tel. 

Missouri: Mound City Paint & Co., 156 N. Y. 75, 78, 50 N. E. 500, 

Color Co. V. Conlon, 92 Mo. 221, 66 Am. St. Rep. 537. 

229, 4 S. W. 922. ■? Wilson v. Sioux Cons. Min. Co., 
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It is a well-settled rule of law that the master is liable for 
the acts of his servant done in the course of his employment 
and in furtherance of the master's business.® 

As was aptly said in a late ease: "There is, perhaps, no 
rule of law more firmly settled than that a master is ordinarily ' 
liable to answer in a civil suit for the tortious act of his 
servant, if the act be done in the course of his employment 
in his master's service."^ 

The fact that the servant was not authorized to do the act, 
or that the master did not know of the servant's act, or even 
if he disapproved or expressly forbade the act, does not relieve 
the master from liability.^" 

Where, without the knowledge of his master, a chauffeur 
took the master's automobile from, the garage to a machine 
shop to have it fixed and while on the way an accident oc- 
curred, due to the chauffeur's negligence, it was held that the 
want of knowledge on the master's part would not affect his 
liability, because the act was within the scope of the chauffeur's 
employment and done in the prosecution of the master's busi- 
ness.ii 

16 Utah 392, 52 Pac. 626. See also. Vehicle Co., 68 N. Y. App. Div. 18, 
Lipe V. Blsenlerd, 32 N. T. 229, 21; Cunningham v. Castle, 111 N. 
232. Y. Supp. 1057, 1061; Girvin v. New 

» Connecticut : Rooney v. Wool- York Central & H. R. R. Co., 166 
■worth, 78 Conn. 167, 61 Atl. 366; N. Y. 289; Lynch v. Metropolitan 
Stone V. Hills, 45 Conn. 44, 47, 29 Elevated R. Co., 90 N. Y. 77, 43 
Am. Rep. 635. Am. Rep. 141. 

Illinois: Chicago, B. & Q. R. South Carolina: Priester v. 
Co. V. Sykes, 96 111. 162. Angley, 5 Rich. L. Rep. 44. 

Kentucky: Illinois Central R. Wisconsin: Enos v. Hamilton, 
Co. V. Martin, — Ky. App. — 24 Wis. 658. 
(1908), 110 S. W. 815, 816. 9 Doran v. Thomsen, 74 N. J. L. 

Iowa: Yates v. Squires, 19 la. 445 (1907), 66 Atl. 897, 71 Atl. 296. 
26, 87 Am. Dec. 418. i" Mound City Paint & Color Co. 

Minnesota: Morier v. St. Paul, v. Conlon, 92 Mo. 221, 229, 4 S. W. 
M. & M. R. Co., 31 Minn. 351, 17 922; Singer Mfg. Co. v. Rahn, 132 
N. W. 952, 47 Am. Rep. 793. U. S. 518, 522, 10 Sup. Ct. 175, 33 

New Jersey: Bennett v. Busch, L. Ed. 440; Philadelphia & Read- 
— N. J. L. — (1907), 67 Atl. 188; ing R. Co. v. Derby, 55 U. S. (14 
Holler V. Ross, 68 N. J. L. 324, How.) 468, 486. 
53 Atl. 472, 59 L. R. A. 943, 96 "Cunningham v. Castle, 111 N. 
Am. St. Rep. 546; McCann v. Con- Y. Supp. 1057, 1062. See also, 
solidated Traction Co., 59 N. J. L. Hannigan v. Wright, 5 Pennew. 
481, 36 Atl. 888, 38 L. R. A. 236. Del. Rep. 537, 540, 63 AO. 234. 

New York: Curley v. Electric 
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Whether or not the servant was acting within the scope of 
his employment must depend upon the facts of each particular 
case. 12 Thus, a chauffeur went to a hotel where his employer 
was staying and informed him that oil was needed for the 
lamps on the automobile, and the master told the chauffear 
"to go down stairs in the hotel and get it," but instead the 
chauffeur drove the automobile to a garage for the oil, and 
while on his way collided with a horse and carriage damaging 
them and injuring the occupant of the carriage. It was held 
that, although the chauffeur made use of the master's automo- 
bile in apparent disobedience of the latter 's instructions, he 
was nevertheless engaged in the furtherance of his master's 
business, and that the inference is legitimate that he was acting 
within the general scope of his authority, which was to care 
for the machine, keep it in order and drive it on occasion.^* 
This responsibility of the master grows out of, is measured by, 
and begins and ends with his control of the servant.^* How- 
ever, the master may become liable for the wrongful acts of 
his servajit by ratifying such acts, where he would not other- 
wise have been liable.^^ 

§138. When the master is not liable for the acts of his 
servant. It is well settled that the master is not liable for the 
acts of his servant done outside the scope of his employment.'* 

12 Doran v. Thomsen, 74 N. J. L. Iowa: Yates v. Squires, 19 la. 
445 (1907), 66 Atl. 897; 71 Atl. 26, 87 Am. Dec. 418. 

296; Aycrigg v. New York & Brie Michigan: Caniff v. Blanchard 
R. Co., 30 N. J. L. 460. Nav. Co., 66 Mich. 638, 33 N. W. 

13 Bennett v. Busch, — N. J. L. 744, 11 Am. St. Rep. 541. 

— (1907), 67 Atl. 188. Missouri: Snyder v. Hannibal 

14 Yates V. Squires, 19 la. 26, 87 & St. J. R. Co., 60 Mo. 413. 

Am. Dec. 418. T^ew Jersey: Holler v. Ross, 68 

IB Simmon v. Bloomingdale, 39 N. J. L. 324, 53 Atl. 472, 59 L. R. 

N. Y. Misc. 847, 81 N. Y. Supp. A. 943, 96 Am. St. Rep. 546. 

499; Byram v. McGuire, 3 Head 'New York: Mott v. Consumer's 

(Tenn.) 530, 532. Ice Co., 73 N. Y. 543; Cunning- 
is A?a6amo; Mayer v. Thomp- ham v. Castle, 111 N. Y. Supp. 

son-Hutchinson B. Co., 104 Ala. 1057. 

611, 620, 16 So. 620, 28 L. R. A. Ohio: Little Miami R. Co. v. 

433, 53 Am. St. Rep. 88. Wetmore, 19 Ohio St. 110, 2 Am. 

Connecticut: Stone v. Hills, 45 Rep. 373. 

Conn. 44, 29 Am. Rep. 635. Pennsylvania: Towanda Coal 

Georgia: Central of Georgia R. Co. v. Heeman, 86 Pa. St. 418. 

Co. V. Morris, 121 Ga. 484, 49 S. E. Washington: Jones v. Hoge, 47 

606, 104 Am. St. Rep. 164. Wash. 663, 92 Pac. 433, 435, 14 L. 
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Beyond the scope of his employment the servant is as much a 
stranger to his master as any third person, and the act of the 
servant, not done in the execution of the service for which he 
was engaged, cannot be regarded as the act of the master.^'' 
If the act was done while the servant was at liberty from his 
service and pursuing his own ends exclusively, the master is 
not responsible; even though the injuries complained of could 
not have been committed without the facilities afforded by the 
servant's relation to his master .i* 

Thus, where a servant was on a private pleasure trip of his 
own, and was using his master's automobile with the master's 
knowledge and consent, and while driving the same on the 
public streets negligently ran into and injured a person, the 
servant, and not the master, was liable.!^ 

An employe of a company, dealers in automobiles, received 
for the company an automobile to sell on commission, and 
then without the knowledge or consent of the company, took 
the automobile to his own residence, and while driving it about 
the city on a pleasure trip he negligently collided with a street 
car and the automobile was wrecked. The court held that 
the company were not responsible, as the employe was not 
acting within the scope of his employment at the time.^" 

Likewise, where a chauffeur took his employer's automobile 
from the garage without his employer's knowledge or permis- 
sion and while on a personal errand, injured the plaintiff, it 
was ruled that the servant was acting beyond the scope of his 
employment for which the master was not liable.^^ 

Where the servant engages in some independent purpose, not 

R. A. (N. S.) 216; Robinson v. is Cunningham v. Castle, 111 N. 

McNeill, 18 Wash. 163, 51 Pac. 355. Y. Supp. 1057. 

United States: Bowen v. lUi- 20 Evans v. Dyke Auto. Co., 121 

nois Central R. Co., 136 Fed. 306, Mo. App. 266, 101 S. W. 1132. 

69 C. C. A. 444. 21 Jones v. Hoge, 47 Wash. 663, 

17 Higgins V. Western Union Tel. 92 Pac. 433, 14 U R. A. (N. S.) 
Co., 156 N. Y. 75, 79, 50 N. E. 500, 216. See also, Clark v. Buckmo- 
66 Am. St. Rep. 537; Little Miami bile Co., 94 N. Y. Supp. 771, 773. 
R. Co. V. Wetmore, 19 Ohio St. Where a servant takes out his 
110, 2 Am. Rep. 373. master's horses for his own pur- 

18 Evans v. Dyke Auto. Co., 121 poses or pleasure, the master is 
Mo. App. 266, 276, 101 S. W. 1132; not liable for his acts, and this 
Garretzen v. Duenckel, 50 Mo. 104, whether or not he knew the serv- 
107-108, 11 Am. Rep. 405. ant was using the horses. Fiske 
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connected with the service for which he is employed, the mas- 
ter cannot be held responsible for his conduct.*^ If the ser- 
vant steps aside from his master 's business, for however short a 
time, to do an act not connected with such business, the rela- 
tion of master and servant is for the time suspended, and an 
act of the servant during such interval is not to be attributed 
to the master.2* Thus, where the driver of a carriage was 
ordered by the master to drive to the stable, but he turned out 
of his course to a saloon to get a drink, and there left the horses 
unattended and they ran away and injured a person, the master 
was not liable.^* However, a mere deviation, by the servant, 
from the direct route, or from the strict course of his duty, will 
not relieve the master from responsibility.^^ 

"Where the owner of an automobile directed his chaufEeur to 
take the automobile home, and the chauffeur was doing so, 
but on the way allowed another to negligently operate it to the 
injury of a third person, the owner was held liable for such 
injury .28 But it was held that a master who had placed a skill- 
ful driver in charge of his wagon, was not liable for injuries 
to a child who, at the invitation of the driver, had been riding 
on the wagon, and who, in attempting to get off, fell under a 
wheel and was fatally hurt.^^ 

In the delivery of an opinion in a late case it was remarked 
that, "It may be that it would be wise and in the public inter- 
ests that responsibility for an accident caused by an automobile 

V. Enders, 73 Conn. 338, 47 Atl. 2* McCarthy v. Timmins, 178 

681; Fish v. Coolidge, 47 N. Y., Mass. 378, 59 N. E. 1038, 86 Am. 

App. DIv. 159, 62 N. Y. Supp. 238; St. Rep. 490. 

Bard v. Yohn, 26 Pa. St. 482; Way 25 Ritchie v. Waller, 63 Conn. 

V. Po-svers, 57 Vt. 135. 155, 28 Atl. 29, 27 L. R; A. 161, 

22 Sullivan v. Morrice, 109 111. 38 Am. St. Rep. 361; Krzikowsky 
App. 650; Morier v. St. Paul, M. v. Sperring, 107 111. App. 493; Chi- 
& M. R. Co., 31 Minn. 351, 17 N. cago Cons. Bottling Co. v. McGin 
W. 952, 47 Am. Rep. 793; Barmore nis, 51 111. App. 325; Quinn v 
V. Vicksburg, S. & P. R. Co., 85 Power, 87 N. Y. 535, 41 Am. Rep, 
Miss. 426, 443, 38 So. 210, 70 L. R. 392. 
A. 627; Cosgrove v. Ogden, 49 N. asCollard v. Beach, 81 N. Y, 
Y. 255, 257, 10 Am. Rep. 361. App. Div. 582, 584, 81 N. Y. Supp, 

23 McCarthy v. Timmins, 178 619. 
Mass. 378, 59 N. B. 1038, 86 Am. 27 Foster-Herbert Cut Stone Co, 
St. Rep. 490; Higgins v. Western v. Pugh, 115 Tenn. 688, 91 S. W. 
Union Tel. Co., 156 N. Y. 75, 79, 199, 4 L. R. A. (N. S.) 804. 
50 N. B. 500, 66 Am. St. Rep. 537. 
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should be affixed to the owner thereof, irrespective of the per- 
son driving it, but the law does not so provide. "^^ But this 
statement is entirely too harsh. Many things become dangerous 
when improperly used, yet this is due, not to the thing itself 
being inherently dangerous, but to the disposition of the per- 
son using it. There appears no better reason for applying such 
a rule to the automobile than a team and carriage which, when 
recklessly driven on the public highway, becomes a source of 
great danger to the public. 

§139. Same — ^Illustratioiis. The general manager of an 
automobile company went to a neighboring city on his own 
business. On his return he telephoned another employe of the 
company to come to the station for him with an automobile 
belonging to the company. The employe met him and on their 
way home they negligently injured the plaintiff. It was held 
that the company was not liable as the negligent parties were 
not engaged in its business at the time. And the fact that the 
general manager had purchased goods while on the trip which 
he had charged to the company, would not alter the rule where 
it appeared that the goods were purchased for an employe and 
charged to the company as a convenient means of paying for 
them.29 

A chauffeur was using his master's automobile, in opposition 
to the master's instructions, on a pleasure trip in which the 
chauffeur's personal friends were sharing the pleasure with 
him. The use of the machine was in no way connected with the 
master's business, and the master was held not liable for the 
negligent killing of a child by the chauffeur while so using 
the automobile.^" 

The defendant, a hardware dealer, had decorated an auto- 
mobile to be used in a parade ; after the parade the automobile 
was returned to his place of business and the defendant, just 
before leaving the store, directed an employe to take the auto- 
mobile in. Before the employe did so defendant's son, who was 
employed as a clerk in his father's store, but who was on a 
vacation that day, arrived at the store with a young lady, and 
the young lady desiring to go home, accepted his invitation to 

28 Cunningham v. Castle, 111 N. so Sarver v. Mitchell, 35 Pa. 
Y. Supp. 1057, 1063. Super. Ct. 69. 

29 Clark V. Buckmobile Co., 94 
N. Y. Supp. 771. 
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ride home in the automobile. He took her home by the nearest 
route, and on his way back to the store the plaintiff's horse 
became frightened at the machine causing an accident which 
resulted in an injury to the plaintiff. Held, conceding that the 
son was negligent, such negligence was not chargeable to the 
father. The automobile was being used for the son's and 
young lady's convenience and pleasure and in no way was it 
connected with his employment or the defendant's business. 
And the mere fact that the automobile still bore the decorations 
and might on that account attract attention and incidentally 
advertise defendant's business would not justify the finding 
that the son was about his father's business at the time.^^ 

The defendant, a Michigan corporation engaged in the manu- 
facture and sale of farm machinery, furnished Nichols, its gen- 
eral agent for North Dakota, an automobile to facilitate the 
discharge of his duties, which he used and operated whenever 
convenient in his work. After business hours one day, Nichols 
and one Gregory, general agent for the defendant for the 
northwest, who was visiting Nichols, took the automobile so 
furnished by defendant, and started for a neighboring city, 
on a mission and for a purpose purely personal to themselves, 
and wholly distinct from the affairs and business of the de- 
fendant. On the way they met the plaintiff driving a team of 
horses to a buggy. Plaintiff's horses became frightened by 
reason, as alleged, of the negligent manner in which the ma- 
chine was operated, and ran away, injuring plaintiff and dam- 
aging his buggy. The defendant was held not to be liable for 
the wrongful acts of its agents ; the same not having been com- 
mitted in the course of their employment, although the agents 
were using the instrumentality furnished by the master with 
which one of them performed his duties.^^ 

Defendant owned an automobile which broke down while he 
was making a trip from Atlantic City to Philadelphia; he 
then left the automobile in charge of the chauffeur with in- 
structions to repair and bring the machine on to Philadelphia. 
While waiting for a ferry at the Delaware river, on his way 
in to Philadelphia, the chauffeur consented to take a third per- 
son in the automobile to a place about a mile back on the road, 

31 Reynolds v. Buck, 127 la. 601, Co., 97 Minn. 305, 107 N. W. 133, 
103 N. W. 946. 5 L. R. A. (N. S.) 598. 

32 Slater v. Advance Thresher 
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and while making such trip, through his negligence in driving 
too fast, he collided with a horse and buggy on the highway, 
which caused injury to the plaintiff. It was held that, under 
the facts, the defendant was not liable for the injury.^* 

§140. Scope of employment. The phrase "in the course, 
or scope, of his employment, or authority," when used relative 
to the acts of a servant means while engaged in the service of 
his master, or while about his master's business. It is not 
synonymous with "during the period covered by his employ- 
ment, "s* 

It does not follow that because one who has been guilty of 
negligence was at the time acting under an employment by 
another, that he was acting within the scope of such employ- 
ment. It must appear that the acts complained of were done 
by him while performing the duties pertaining to that em- 
ployment.*^ 

But the mere fact that the servant, acting for the master, 
deviates from his instructions, does not take the act out of the 
scope of his employment. The test is whether the act was done 
in the prosecution of the business in which the servant was em- 
ployed to assist.*^ He may be acting within the scope of his 
employment although disobeying the express commands of the 
master at the time.*'' On the other hand, an act of the servant 

33 Patterson v. Kates, 152 Fed. 35 King v. New York Central & 
481. H. R. R. Co., 66 N. Y. 181, 184, 

Further on this subject see note 23 Am. Rep. 37. 

to Ritchie v. Waller, 27 L. R. A. ^s Kansas: Atchison, Topeka & 

161 (63 Conn. 155, 28 Atl. 29, 38 S. F. R. Co. v. Randall, 40 Kan. 

Am. St. Rep. 361), and for an ear- 421, 427, 19 Pac. 783. 

lier discussion of the same subjecT; Minnesota: Crandall v. Boutell, 

see note to case of Ware v. Canal 95 Minn. 114, 116, 103 N. W. 890. 

Co., 35 Am. Dec. 192 (15 La. 169). Mississippi: Barmore v. Vicks- 

See also, Mouso v. A. N. Kellogg burg, S. & P. R. Co., 85 Miss. 426, 

Newspaper Co., 58 Minn. 406, 59 443, 38 So. 210, 70 L. R. A. 627. 

N. W. 941; Clancy v. Barker, 131 Tennessee: Eichengreen v. 

Fed, 161, 66 C. C. A. 469, 69 L. R. Railroad Co., 96 Tenn. 229, 235, 34 

A. 653; Cavanaugh v. Dinsmore, S. W. 219, 31 L. R. A. 702, 54 Am. 

12 Hun (N. Y.) 465; Storey v. St. Rep. 833. 

Ashton, 38 L. J. Q. B. 223. West Virginia: Gregory v. Ohio 

34 Slater v. Advance Thresher River R. Co., 37 W. Va. 606, 16 S. 
Co., 97 Minn. 305, 107 N. W. 133, E. 819. 

5 L. R. A. (N. S.) 598. st minois: Consolidated Ice 
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is not necessarily within the scope of his employment merely 
because the intention of the servant was to serve or benefit 
the master.^s 

The master is not liable for his servant's acts, if at the time 
of the acts complained of he has become ad hoc the servant of 
another, and engaged in the business of that other, and under 
his direction and control.^^ Nor does it follow that a chauffeur 
is acting within the scope of his employment merely because he 
is operating his master's automobile at the time of an acci- 
dent.*** But if it is shown that the automobile belongs to the 
defendant and was being operated by his chauiiEeur, it will be 
presumed that the chauffeur was acting within the scope of his 
employment, and the burden is on the defendant to show the 
contrary.*! 

§ 141. Parent and child. The relation of parent and child 
is not sufficient of itself to render the parent liable for the negli- 
gent acts of even a minor child,* ^ much less for the acts of an 
adult.*^ If a son is employed by the father then the father is 



Machine Co. v. Keifer, 134 111. 481, 
495, 25 N. B. 799, 10 L. R. A. 696, 
23 Am. St. Rep. 688. 

Iowa: Healy v. Johnson, 127 la. 
221, 225, 103 N. W. 92. 

Massachusetts: Barden v. Felch, 
'109 Mass. 154, 157. 

Michigan: Fitzslmmons v. Mil- 
waukee, L. S. & W. R. Co., 98 Mich. 
257, 57 N. W. 127. 

Minnesota: Smith v. Munch, 65 
Minn. 256, 261, 68 N. W. 19. 

Missouri: Garretzen v. Du- 
enckel, 50 Mo. 104, 11 Am. Rep. 
405. 

New Jersey: McCann v. Con- 
solidated Traction Co., 59 N. J. L. 
481, 36 Atl. 888, 38 L. R. A. 236. 

New York: Cosgrove v. Ogden, 
49 N. Y. 255, 10 Am. Rep. 361. 

Pennsylvania: McClung v. Dear- 
born, 134 Pa. St. 396, 19 Atl. 698, 
8 L. R. A. 204, 19 Am. St. Rep. 
708. 

38 Brown v. Jarvis Engineering 
Co., 166 Mass. 75, 43 N. E. 1118, 
32 L. R. A. 605, 55 Am. St. Rep. 



382; Daniel v. Atlantic C. L. R. 
Co., 136 N. C. 517, 48 S. E. 816, 
67 L. R. A. 455. 

39 Cunningham v. Castle, 111 N. 
Y. Supp. 1057, 1061; Wyllie v. 
Palmer, 137 N. Y. 248, 33 N. E. 
381, 19 L. R. A. 285; Higgins v. 
Western Union Tel. Co., 156 N. Y. 
75, 50 N. E. 500, 66 Am. St. Rep. 
537. 

10 Clark V. Buckmobile Co., 94 
N. Y. Supp. 771, 772. 

iiLong V. Nute, 123 Mo. App. 
204, 207, 100 S. W. 511; citing 
Cousins V. Hannibal & St. J. R. 
Co., 66 Mo. 572. 

For cases on this subject see, 
John M. Hughes Sons Co. v. Ber- 
gen & Westside Auto. Co., — N. 
J. L. — (1907), 67 Atl. 1018; Cos. 
grove V. Ogden, 49 N. Y. 255, 257, 
10 Am. Rep. 361. 

*2 Baker v. Morris, 33 Kan. 580, 
7 Pac. 267; Brohl v. Lingeman, 41 
Mich. 711, 3 N. W. 199. 

*3Way V. Powers, 57 Vt. 135; 
Maddox V. Brown, 71 Me. 432, 36 
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responsible for his conduct while performing the duties of his 
employment; but such liability arises from the relation of 
master and servant and not from that of parent and child. 
Thus, where a son, while using his father's automobile, negli- 
gently injured a third person, it was held that the father was 
not liable.** 

§ 142. Presumpftion as to chauffeur a/Cting within the scope 
of his employment. The facts and circumstances at the time 
of an accident may raise a presumption that the chauffeur in 
charge of the automobile was abting within the scope of his 
employment at the time.*^ Thus, where it was found that the 
defendant was the owner of an automobile which collided with 
plaintiff's horse and vehicle, and that the automobile was in 
charge of defendant's chauffeur at the time of the accident, it 
was held that the jury were authorized to infer from the facts 
so found that the chauffeur was at the time engaged in the 
defendant's business and acting within the scope of his em- 
ployment.** And in a case involving the same principle of law, 
where it was shown that a person who threw a burning brand 
from a passing locomotive, setting fire to plaintiff's property, 
was on the engine, with his coat off, and apparently engaged 
at work, it was held to raise a presumption that such person 
was in the employ of the defendant railroad company, and was 
rightfully at work on the engine, in the absence of explana- 
tion.*^ 

§ 143. Evidence of the relationship. The relation of master 
and servant is to be proved as any other fact, and, generally, 
any evidence is admissible which has a tendency to prove the 
existence of the relation.** Thus, evidence that the driver of 

Am. Rep. 336; Baker v. Haldeman, Co., 37 N. Y. App. Dlv. 391, 56 

24 Mo. 219, 69 Am. Dec. 430; Ma- N. Y. Supp. 85. 

her V. Benedict, 108 N. Y. Supp. 46 Long v. Nute, 123 Mo. App. 

228; Cavanagh v. Dinsmore, 12 204, 207, 100 S. W. 511. 

Hun (N. Y.) 465; Shearmen & ^TMcCoun v. New York Central 

Red., Neg. (5th. ed.), §144. & H. R. R. Co., 66 Barb. (N. Y.) 

Nor does the relation of hus- 338. 

band and wife raise the relation ^sMeinert v. Snow, 2 Idaho 851, 

of master and servant. Ricci v. 27 Pac. 677; Hinchcliff v. Koontz, 

Mueller, 41 Mich. 214. 121 Ind. 422, 23 N. E. 271, 16 Am. 

4iMaher v. Benedict, 108 N. Y. St. Rep. 403; Wright v. Elk Rap- 

Supp. 228. ids Iron Co., 129 Mich. 543, 89 N. 

4= Thlry v. Taylor Brewing & M. W. 335. 
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an automobile which collided with and injured plaintiff's horse 
wore on his hat a plate with the words ' ' Electric Vehicle, ' ' and 
a number, and the same words were on a plate on the automo- 
bile, and that other drivers of the defendant wore a similar 
badge on their hats, and that the defendant was a corporation 
named the Electric Vehicle Company, established, jsrima/acie, 
that the driver was in the employ of the defendant.*^ And in 
a case where it was shown that the defendant was the owner 
of an automobile which collided with the plaintiff, and the 
chauffeur was in his employ to operate the automobile, the 
court held that such facts were sufficient to make out a prima 
facie case that the chauffeur was acting within the scope of 
his employment at the time.^" 

In an action for damages for injuries sustained by being 
struck by defendant's automobile, defendant testified that the 
chauffeur, who was operating the automobile when the accident 
occurred, was acting outside the scope of his employment. The 
evidence showed that the defendant, at the time he was served 
with the summons and complaint, did not deny the authority 
of the chauffeur. It was declared error to instruct the jury 
that such failure to deny was proof that the chauffeur was 
acting within the scope of his authority.^! 

The fact that a person registered an automobile in his own 
name warranted the finding that he was the general owner or 
had such a special property therein as gave him control there- 
of.'2 

Proof merely that the defendant was the owner of an auto- 
mobile which injured the plaintiff is not sufficient to establish 
the relation of master and servant between him and the driver 
of the automobile at the time of the accident, much less that 
such person was acting within the scope of an employment by 
the owner.^* 

§ 144. Test of the master's liability. The test of the liabil- 
ity of the master for his servant's acts is whether the latter 

io Curley v. Electric Vehicle Co., Misc. 680, 107 N. Y. Supp. 565. 

68 N. Y. App. Div. 18, 21. 52 Com. v. Sherman, 191 Mass. 

so Stewart v. Baruch, 103 N. Y. 439, 440, 78 N. E. 98. 

App. Dlv. 577, 93 N. Y. Supp. 161. 53 Lotz v. Hanlon, 217 Pa. St. 

See also, Long v. Nute, 123 Mo. 339, 66 Atl. 525, 10 L. R. A. (N. 

App. 204, 100 S. W. 511. S.) 202, 118 Am. St. Rep. 922. 

01 McEnroe v. Taylor, 56 N. Y. 
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was at the time acting within the scope of his employment, and 
not whether the act was done in accordance with the master's 
instructions.^* 

In determining whether a particular act was committed by 
a servant within the scope of his employment, the decisive 
question is, was he at the time doing any act in furtherance of 
his master's business? If he was, the master is responsible.^* 

Where, in compliance with a contract of sale of an automo- 
bile, the defendant furnished the plaintiff a chauffeur to teach 
him to operate the automobile, and on account of the negli- , 
gence of the chauffeur while so employed the plaintiff was 
injured, it was held that the chauffeur was the servant of the 
defendant at the time of the accident, and consequently the de- 
fendant was liable for his negligence.^® 

§ 145. Master allowing servant to use dangerous facilities. 
It has been attempted to apply to the use and care of automo- 
biles^'' the doctrine that a master who intrusts the custody and 
control of a dangerous appliance or agency to the management 
of a servant will not be permitted to avoid responsibility for 
injuries inflicted thereby on the plea that the servant, in the 
particular act complained of, was acting outside the scope of 
his employment.^® 

But the automobile does not come within the category of 
dangerous instrumentalities.^^ Thus, in an action against the 
owner of an automobile for damages on account of injuries 
due to the negligent operation of the automobile by the owner's 
chauffeur who was using the automobile, with the owner's 

54Barmore v. Vicksburg, S. & 57 Cunningham v. Castle, 111 N. 

P. R. Co., 86 Miss. 426, 443, 38 So. Y. Supp. 1057, 1061; Jones v. Hoge, 

210, 70 L. R. A. 627; Cosgrove v. 47 Wash. 663, 92 Pac. 433, 14 L. 

Ogden, 49 N. Y. 255, 257, 10 Am. R. A. (N. S.) 216. 
Rep. 361; Gregory v. Ohio River espor statement of the rule see, 

R. Co., 37 W. Va. 606, 16 S. E. Barmore v. Vicksburg, S. & P. R. 

819. Co., 85 Miss. 426, 448, 38 So. 210, 

56 Barmore v. Vicksburg, S. & P. 70 L. R. A. 627. See also, Mers- 

R. Co., 85 Miss. 426, 443, 38 So. chel v. Louisville & N. R. Co., 27 

210, 70 L. R. A. 627. Ky. L. Rep. 465, 85 S. W. 710; 

66 Burnham v. Central Auto. Ex- Cleveland, C. & C. R. Co. v. Keary, 

change, — R. I. — (1907), 67 Atl. 3 Ohio St. 201, 210. 
429. But see, Harris v. Fiat Mo- 59 Jones v. Hoge, 47 Wash. 663, 

tors, 22 Times L. R. (Bug.) 556; 92 Pac. 433, 14 L. R. A. (N. S.) 

Perkins v. Stead, 23 Times L. R. 216; Cunningham v. Castle, 111 N. 

(Bug.) 433. Y. Supp. 1057, 1061. 
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knowledge and consent, on a private pleasure trip of his own, 
it was contended by the plaintiff that the automobile was a 
dangerous instrumentality, and that, having been intrusted to 
the chauffeur, the liability of the owner still attached because 
of its dangerous character. In overruling the contention, the 
court said, in part: "The automobile is not necessarily a 
dangerous device. It is an ordinary vehicle of pleasure and 
business. It is no more dangerous per se than a team of horses 
and a carriage, or a gun, or a sailboat, or a motor launch."^'' 

The mere fact that the master furnishes the facilities to the 
servant, without which facilities the acts complained of would 
not have happened, does not render him liable if the servant 
was, at the time, acting without the scope of his employment.^ ^ 

§ 146. Authority of chauffeur to bind owner for repairs. 
Eelative to the power of a chauffeur to bind the owner of an 
automobile for repairs, it has been held that he has no au- 
thority, either apparent or implied, to order permanent re- 
pairs thereto on the credit of his employer. But a chauffeur 
driving his employer's automobile about his employer's busi- 
ness when the machine breaks down, has implied authority to 
bind the owner for repairs necessary in order to proceed upon 
his journey.^^ However, this rule would probably not extend 
to any serious breakage or to rebuilding the machine wholly 
or in part after it had been demolished to any great extent. 

Where an automobile broke down while in charge of a chauf- 
feur, he had the right to place the same in the safe keeping of 
a garage keeper, and to bind the owner for payment for such 
storage.*^ 

§ 147. Automobiles hired to third persons. An owner of an 
automobile who furnishes it with a chauffeur for hire to an- 
other for his use, is liable for the acts of the chauffeur while so 
employed, provided the control of the chauffeur was not vested 
in the hirer for the time being.^* 

60 Cunningham v. Castle, 111 N. Am. Rep. 405; Cunningham v. 

Y, Supp. 1057, 1061. See also, Castle, 111 N. Y. Supp. 1057, 1061. 

King V. New York Central & H. R. «2 Gage v. Callanan, 57 N. Y. 

R. Co., 66 N. Y. 181, 187, 23 Am. Misc. 479, 109 N. Y. Supp. 844. 

Rep. 37. «3Gage v. Callanan, 57 N. Y. 

SI Slater v. Advance Thresher Misc. 479, 109 N. Y. Supp. 844. 

Co., 97 Minn. 305, 107 N. W. 133, eUndiana: Crockett v. Cal- 

5 L. R. A. (N. S.) 598; Garretzen vert, 8 Ind. 127. 
v. Duenckel, 50 Mo. 104, 108, 11 
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For example, an express company hired an automobile from 
the owner for the purpose of delivering packages, the owner 
furnishing the chauffeur whose sole duty it was to operate the 
automobile — a servant of the express company accompanying 
the chauffeur and attending to the packages. On the return to 
the express company's office after making a trip, the chauffeur 
informed the person in charge of the express office that there 
was trouble with the machinery of the automobile. The chauf- 
feur then left, either to take the automobile to the owner's of- 
fice, or to go to his lunch, and on the way ran over and fatally 
injured a person. It was declared that the express company 
was not responsible for such injuries because the chauffeur was 
not the company's servant at the time.*^ 

But if the automobile and the chauffeur are placed under 
the exclusive control and disposition of the hirer, then the 
hirer and not the owner is liable for the chauffeur's acts.^^ 
Thus, where an expressman furnished a delivery truck with 
driver to a furniture dealer who had the use and control of the 
outfit for the time being as though it was his own, the furni- 
ture dealer, and not the expressman, was liable for the acts of 
the driver while so engaged.®^ 

§ 148. Owner not liable for acts of boatrower. The liability 
of one person for the negligence of another depends upon the 
eontractural relation between the two of master and servant. 
In the absence of such relation no one can be held responsible 

Iowa: Fenner v. Crips, 109 la. Baldwin v. Abraham, 57 N. Y. 

455, 80 N. W. 526. App. Div. 67, 67 N. Y. Supp. 1079, 

MassacJiusetts: Huff v. Ford, affirmed 171 N. Y. 677, 64 N. B. 

126 Mass. 24, 30 Am. Rep. 645. 1118; Howard v. Ludwig, 57 N. Y. 

New York: Moore v. Stainton, App. Div. 94, 67 N. Y. Supp. 1095, 

80 N. Y. App. Div. 295, 80 N. Y. 171 N. Y. 507, 64 N. B. 172. 

Supp. 244, affirmed 177 N. Y. 581, es Brown v. Smith, 86 Ga. 274, 

69 N. E. 1127. 12 S. E. 411, 22 Am. St. Rep. 456; 

United States: Cargill v. Duffy, Kimball v. Cushman, 103 Mass. 

123 Fed. 721. 194, 4 Am. Rep. 528; Howard v. 

England: Lauger v. Pointer, 5 Ludwig, 57 N. Y. App. Div. 94, 67 

B. & C. 547, 8 D. & R. 550, 4 L. J. N. Y. Supp. 1095, 171 N. Y. 507, 64 

K. B. (0. S.) 309, 11 E. C. L. 579; N. E. 172; Kelton v. Fifer, 26 Pa. 

Quarman v. Burnett, 6 M. & W. Super. Ct. 603. 

497. 67 Howard v. Ludwig, 57 N. Y. 

8S Bohan v. Metropolitan Ex- App. Div. 94, 67 N. Y. Supp. 1095, 

press Co., 122 N. Y. App. Div. 590, 171 N. Y. 507, 64 N. E. 172. 
107 N. Y. Supp. 530, 531. See also, 

136 



RELATION OP OWNER AND CHAUFFEUR. § 148 

for the conduct of another. Consequently, the owner of an 
automobile is not liable for an injury to a third person due to 
the negligent operation of his automobile by one to whom he 
has loaned the machine.®^ 

The mere fact that the relation of master and servant exists 
does not render the master responsible for the acts of the serv- 
ant done while using an automobile borrowed from the master 
but being used on a private enterprise of the servant.^^ 

88 Lewis V. Amorous, — Ga. App. Thomsen, 74 N. J. L. 445, 447, 66 
— (1907), 59 S. B. 338; Herlihy Atl. 897; 71 Atl. 296. 
V. Smith, 116 Mass. 265; Doran v. 89 Cunningham v. Castle, 111 N. 

y. Supp. 1057. 
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CHAPTEE XI. 



NEGLIGENCE: AND HEREIN OF THE NEGLIGENT OPERATION 
OF AUTOMOBILES ON THE HIGHWAYS. 



§ 149. The subject of negligence. 

150. Negligence defined. 

151. Ordinary care; general con- 

sideration. 

152. Ordinary care defined. 

153. Degrees of negligence. 

154. Degree of care required. 

155. Same; with reference to 

children. 

156. Contributory negligence. 

157. Imminent peril. 

158. Gross negligence. 

159. Criminal negligence In oper- 

ating automobile. 

160. Negligence and contributory 

negligence questions for 
the jury; when. 

161. Negligence of parents and 

children. 

162. Use of automobile not neg- 

ligence per se. 

163. Mutual rights and duties. 

164. Excessive speed as negli- 

gence. 

165. Evidence of speed. 

166. Noise of automobile as neg- 

ligence. 

167. Evidence as to noise of au- 

tomobiles. 



§ 168. Frightening horses. 

169. Same; illustrations. 

170. Same; statutory duty. 

171. Injuries to pedestrians. 

172. Laborers in street. 

173. Accidents between street 

crossings. 

174. Leaving automobile unat- 

tended in the highway. 

175. Collisions between automo- 

biles and other vehicles. 

176. Street car striking automo- 
■ bile; illustrations. 

177. Negligence in crossing 

bridges with great weight. 

178. Care required at railroad 

crossings. 

179. Violation of statute or ordi- 

nance as constituting neg- 
ligence. 

180. Negligence of chauffeur not 

imputable to passenger. 

181. Passenger Is bound to exer- 

cise due care. 

182. Liability of joint tort feas- 

ors. 

183. Complying with automobile 

laws; presumption. 



§ 149. The subject of negligence. Since the use of automo- 
biles on the public highways is lawful, actions for damages due 
to injuries caused by such use must be founded on negligence. 
On account of the great number of suits growing out of the 
operation of these vehicles the subject of negligence in this re- 
gard is an important one. "While, as shown by the decisions, 
some of these suits are not well founded, many of them are 
due to reckless and indifferent management on the part of some 
of the operators of these powerful machines. 
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NEGLIGENCE. § 150 

"It is not pleasant to be obliged to slow down these rapid 
running machines to accommodate persons driving or riding 
slow country horses that do not readily become accustomed to 
the innovation. It is more agreeable to send the machine 
along, and let the horse get on as best he may, but it is well 
to understand, if this course is adopted and accident and in- 
jury result, that the automobile owner may be called upon to 
respond in damages for such injuries."^ 

§ 150. Negligence defined. Probably the best definition of 
negligence is the one given by Judge Cooley in his work on 
torts, where he defines it to be, "The failure to observe, for the 
protection of the interests of another person, that degree of 
care, precaution and vigilance which the circumstances justly 
demand, whereby such other person suffers injury. "^ 

Negligence is the want of care required by the circumstances. 
It may lie in the omission or commission, in the failure to do 
what a reasonable and prudent person would ordinarily have 
done under the circumstances of the situation, or in doing what 
such a person under the existing circumstances would not have 
done.^ 

From among many excellent definitions of the term, the fol- 
lowing may be given': 

"The want of that care and prudence which a man of ordi- 
nary intelligence would exercise under all the circumstances 
of the given case."* 

"The omission to do something which a reasonable, prudent 
man, guided by those considerations which ordinarily regulate 

1 Murphy v. Wait, 102 N. Y. App. Co. v. Wymore, 40 Neb. 645, 650, 
Div. 121, 124. 58 N. W. 1120. 

2 2 Cooley, Torts (3rd ed.), 1324. NortU Carolina: Fisher v. New 
Arkansas: St. Louis, Ir. Mt. & Bern, 140 N. C. 506, 512, 53 S. E. 

S. R. Co. V. Lewis, 60 Ark. 409, 342, 5 L. R. A. 542, 111 Am. St. 

413, 30 S. W. 765. Rep. 857. 

California: Barrett v. Southern Virginia: Black v. Virginia 

Pacific Co., 91 Cal. 296, 302, 27 Pac. Portland Cement Co., 104 Va. 450, 

666, 25 Am. St. Rep. 186. 452, 51 S. E. 831. 

Delaware: Queen Anne's R. Co. sMcCloskey v. Chautauqua Lake 

V. Reed, 5 Pennew. Del. Rep. 226, Ice Co., 174 Pa. St. 34, 34 Atl. 287; 

232, 59 Atl. 860. Railroad Co. v. Jones, 95 U. S. 

Missouri: Wencker v. Missouri, 439, 441. 

K. & T. R. Co., 169 Mo. 592, 598, * Harris v. Union Pacific R. Co., 

70 S. W. 145. 13 Fed. 591, 592; Vass v. Wauke- 

Nelraska: Chicago, B. & Q. R. sha, 90 Wis. 337, 341, 63 N. W. 280. 
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the conduct of human affairs, would do, or doing something 
which a reasonable, prudent man would not do, under all the 
circumstances surrounding and characterizing the particular 



case, 



"5 



"The doing of some act which a cautious and prud^t man 
would not do, or the neglecting to do some act which a cau- 
tious and prudent man would not neglect."® 

"The failure to observe that degree of care which the law 
requires for the protection of the interests likely to be in- 
juriously affected by the want of it." '' 

"Want of due care, or the failure to do that which under 
the law and circumstances is required."* 

' ' The want of ordinary care. ' '* 



^Arkansas: Fort Smith Oil Co. 
V. Slover, 58 Ark. 168, 175, 24 S. 
W. 106. 

California: Smith v. Whltticsr, 
95 Cal. 279, 291, 30 Pac. 529. 



'Kendrick v. Towle, 60 Mich. 
363, 367, 27 N. W. 567, 1 Am. St. 
Rep. 526; Flint & Pere M. R. Co. 
V. Starck, 38 Mich. 714, 717. 

8 Weir V. Herbert, 6 Kan. App. 



Illinois: Wolff Mfg. Co. v. Wil- 596, 598, 51 Pac. 582. 



son, 152 111. 9, 15, 38 N. E. 694, 26 
L. R. A. 229. 

Minnesota: Lauritsen v. Ameri- 
can Bridge Co., 87 Minn. 518, 522, 
92 N. W. 475. 

Mississippi: Mississippi Home W. 593. 
Ins. Co. V. Louisville, N. O. & T. Michigan 
R. Co., 70 Miss. 119, 130, 12 So. kegon Booming Co., 88 Mich. 633, 



» Delaware: Boudwin v. Wil- 
mington City R. Co., 4 Pennew. 
Del. Rep. 381, 384, 60 Atl. 865. 

Iowa: Hanley v. Ft. Dodge L. 
& P. Co., 133 la. 326, 329, 107 N. 



Montgomery v. Mus- 



156. 
Nebraska: 



Geist V. Missouri 



641, 26 Am. St. Rep. 308. 
Missouri: Lamb v. Missouri 



Pacific R. Co., 62 Neb. 309, 323, 87 Pacific R. Co., 147 Mo. 171, 182, 



N. W. 43. 

New Mexico: Sandoval v. New 
Mexico, 8 N. M. 573, 581, 45 Pac. 
1125. 

New York: Elze v. Baumann, 2 



48 S. W. 659, 51 S. W. 81. 

New York: Casper v. Dry Dock, 
E. B. & B. R. Co., 23 N. Y. App. 
Div. 451, 454, 48 N. Y. Supp. 352. 

Ohio: Johnson v. State, 66 



N. Y. Misc. 72, 74, 21 N. Y. Supp. Ohio St. 59, 67, 63 N. E. 607, 61 



782. 

Texas: International & G. N. 
R. Co. V. Williams, 20 Tex. Civ. 
App. 587, 590, 50 S. W. 732. 

United States: The Nltroglycer- 



L. R. A. 277, 90 Am. St. Rep. 564. 

.Other definitions are: 

"The absence of proper care un- 
der the circumstances." Turton v. 
Powelton Electric Co., 185 Pa. St. 



ine Case, 82 U. S. (15 Wall.) 524, 406, 410, 39 Atl. 1053. 



536, 21 L. Ed. 206. 



"A failure of duty." Little Rock 



6 Ahem v. Oregon Tel. Co., 24 & Ft. S. R. Co. v. Lawton, 55 Ark. 



Oreg. 276, 294, 33 Pac. 403, 35 Pac. 
549, 22 L. R. A. 635. 



428, 433, 18 S. W. 543, 15 L. R. A. 
434, 29 Am. St. Rep. 48; Schoon- 
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§ 151, Ordinary care — General consideration. Negligence 
is not the want of all care, but merely the lack of ordinary 
care, and to say that one has exercised ordinary care does not 
necessarily mean that he has been guilty of no negligence, 
however slight.^" 

Every one -is bound to exercise ordinary care, and every one 
has a right to presume that every other person will use ordi- 
nary care and will comply with the laws, and it is not negli- 
gence for one to regulate his conduct accordingly, unless he 
has notice to the contrary .^^ 

It is incumbent upon a person to use reasonable care to dis- 
cover danger, 12 and where the danger is known he must use 
reasonable care to avoid it.^^ With reference to a vehicle on 

maker v. Albertson, 51 Conn. 387, ing what such a person under the 



392; Minor v. Sharon, 112 Mass. 
477, 487, 17 Am. Rep. 122; Ashman 
V. Flint & Pere M. R. Co., 90 Mich. 
567, 572, 51 N. W. 645; Bmry v. 
Roanoke Nav. &.W. P. Co., Ill N. 
C. 94, 95, 16 S. E. 18, 17 L. R. A. 
699; The St. Georg, 104 Fed. 898, 
901, 44 C. C. A. 246; Garnett v. 
Phoenix Bridge Co., 98 Fed. 192, 
194. 

"An omission of duty." Jack- 
sonville S.-E. R. Co. V. Southworth, 
135 111. 250, 255, 25 N. E. 1093; 
Chicago, St. L. & P. R. Co. v. 
Fenn, 3 Ind. App. 250, 254, 29 N. 
E. 790; Swineford v. Franklin Co., 
73 Mo. 279, 283; Callan v. Pugh, 
54 N. Y. App. Div. 545, 547, 66 N. 
Y. Supp. 1118; Com. v. Cook, 8 Pa. 
Co. Ct. 486, 487; Brehmer v. Ly- 
man, 71 Vt. 98, 103, 42 Atl. 613. 

"The want of due and proper 
care." Parker v. South Carolina 
& Georgia R. Co., 48 S. C. 364, 370, 
26 S. B. 669. 

"Want of due care." Matulys v. 
Philadelphia & Reading C. & I. Co., 
201 Pa. St. 70, 78, 50 Atl. 823. 

"A failure to do what a reason- 
able and prudent person would or- 
dinarily have done under the cir- 
cumstances of the situation, or do- 



existing circumstances would not 
have done." Kearney Electric Co. 
V. Laughlin, 45 Neb. 390, 404, 63 
N. W. 941; Baltimore & Potomac 
R. Co. V. Jones, 95 U. S. 439, 441, 
24 L. Ed. 506. 

10 Calumet Iron & Steel Co. v. 
Martin, 115 111. 358, 3 N. E. 456. 

It is not the slightest negligence 
that renders a person liable for 
his acts, but only the absence of 
ordinary care. Knickerbocker Ice 
Co. V. Leyda, 128 111. App. 60, 72. 

11 Indiana: Noblesvllle Gas & 
Imp. Co. V. Teter, 1 Ind. App. 322, 
326, 27 N. E. 635. 

Kansas: Kansas City L. R. Co. 
V. Langley, 70 Kan. 453, 78 Pac. 
858. 

Massachusetts: Hyde Park v. 
Gay, 120 Mass. 589. 

Missouri: Franke v. St. Louis, 
110 Mo. 516, 528, 19 S. W. 938. 

New York: Newson v. New 
York Central R. Co., 29 N. Y. 383. 

Pennsylvania: Brown v. Lynn, 
31 Pa. St. 510, 72 Am. Dec. 768. 

i2Neylon v. Phillips, 179 Mass. 
334, 60 N. E. 616, 

13 Dennis v. Harris, 19 N. Y. 
Supp. 524; Fox v. Borkey, 126 Pa. 
St. 164, 17 Atl. 604. 
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the highway the care required of the person in control thereof 
applies not only to his management of the same, but it extends 
to his care in keeping the vehicle in repair and in proper con- 
dition for use.i* 

§ 152. Ordinary care defined. Ordinary care, the lack of 
which constitutes negligence, may be defined as that degree of 
care which is ordinarily exercised by persons of average 
prudence under like circumstances.^^ 

Other definitions which have received judicial approval are : 
"The care reasonable and prudent men use under like circum- 
stances. "^^ 

"Such a degree of care and attention as experience has 
found reasonable and necessary to prevent injury to others in 
like cases."" 

"The care which may be reasonably expected of a man in 
the given circumstances. "^^ 

' ' Such care as is commonly exercised by the majority of the 
community, or by persons of ordinarily prudent habits, placed 
under similar circumstances. "^^ 

All of these definitions express substantially the same 
thought, which will be found to be well contained in the first 
one given. 

The terms "ordinary care," "due care" and "reasonable 
care" are synonymous.^" 

i*Brinkman v. Pacholke, — Ind. (Mass.) 274, 280, 69 Am. Dec. 317; 

App. — (1908), 84 N. E. 762, 766. Swanson v. Sedalia, 89 Mo. App. 

IS Kentucky : Louisville & N. R. 121, 125. 

Co. V. Logsdon, 114 Ky. 746, 753, i7 Philadelphia, W. & B. R. Co. 

71 S. W. 905. V. Kerr, 25 Md. 521, 530; Balti- 

Missouri: Ford v. Kansas City, more & 0. R. Co. v. Breinig, 25 

181 Mo. 137, 150, 79 S. W. 923; Md. 378, 388; Wells v. New York 

Murray v. St. Louis Transit Co., Central R. Co., 24 N. Y. 181, ,187. 

176 Mo. 183, 187, 75 S. W. 611. is Nesbit v. Crosby, 74 Conn. 

Texas: Houston & T. C. R. Co. 554, 560, 51 Atl. 550; Durant v. 

V. Sgalinski, 19 Tex. Civ. App. 107, Palmer, 29 N. J. L. 544, 546. 

108, 46 S. W. 113. 19 Louisville & N. R. Co. v. Mc- 

West Virginia: Fowler v. Bal- Coy, 81 Ky. 403, 409; dwell v. 

timore & O. R. Co., 18 W. Va. 579, Milwaukee St. R. Co., 92 Wis. 330, 

583. 334, 66 N. W. 362. 

Wisconsin: Schrunk v. St. Jo- 20 Raymond v. Portland R. Co., 

seph, 120 Wis. 223, 231, 97 N. W. 100 Me. 529, 533, 62 Atl. 602, 3 

946. L. R. A. (N. S.) 94. 

18 Cayzer v. Taylor, 10 Gray 
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§ 153. Degrees of negligence. Some writers classify negli- 
gence as gross negligence, ordinary negligence, and slight neg- 
ligence; but this classification only indicates that under the 
special circumstances great care and caution were required, 
or only ordinary care, or only slight care. If the care required 
was not exercised, then the acts amount to negligence.^' 

"There are no degrees of negligence; there are degrees of 
care, and the failure to exercise the proper degree of care is 
negligence. "^2 

It is true that the duty is dictated and measured by the ex- 
igencies of the occasion,^* but a neglect of that duty does not 
create a corresponding degree of negligence. To say that a 
person must be guilty of some certain degree of negligence in 
order to be liable for an injury thereby inflicted on another and 
any less degree would absolve him from responsibility, would 
be abhorrent to the law. 

§ 154. Degree of care required. Negligence is a relative or 
comparative, not an absolute, term,^* and its application de- 
pends upon the situation of the parties, and the degree of care 
and vigilance which the circumstances reasonably impose. That 
degree is not the same ia all cases, but may vary according to 
the danger involved in the want of vigilance.^^ What might 
be negligence under some circumstances, or at some time or 
place, may not be so under other circumstances, or at an- 

212 Cooley, Torts (3rd ed.). Iron Co. v. Giles, 7 Houst. Del. 

1325; Diamond State Iron Co. v. Rep. 556, 564, 11 Atl. 189. 

Giles, 7 Houst. Del. Rep. 556, 564, Maryland: Sheridan v. Balti- 

11 Atl. 189; Gould v. Schermer, more & O. R. Co., 101 Md. 50, 59, 

101 la. 582, 587, 70 N. "W. 697; 60 Atl. 280. 

Steamboat New World v. King, 57 Michigan: Kelly v. Michigan 

V. S. (16 How.) 469, 474; Wilson Central R. Co., 65 Mich. 186, 190, 

V. Brett, 11 M. & W. 113, 115; Hin- 31 N. W. 904, 8 Am. St. Rep. 876. 

ton V. Dibbin, 2 A. & B. (N. S.) :New Jersey: New Jersey Bx- 

644, 661. press Co. v. Nichols, 33 N. J. L. 

22 Magrane v. St. Louis & S. R. 434, 440, 97 Am. Dec. 722. 

Co., 183 Mo. 119, 128, 81 S. W. New York: McGuire v. Spence, 

1158; 2 Cooley, Torts (3rd ed.), 91 N. Y. 303, 305, 43 Am. Rep. 668. 

1325; 1 Thompson, Neg., §18. United States : Carter v. Kansas 

23 Railroad Co. v. Jones, 95 U. S. City R. Co., 42 Fed. 37,_38. 

439, 442. 25 Diamond State Iron Co. v. 

2^ Delaware: Diamond State Giles, 7 Houst. Del. Rep. 556, 564, 

11 Atl. 189. 
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other time or place.^® Where the danger is great a high de- 
gree of care is necessary, and the failure to observe it is a 
want of ordinary care under the circumstances.*'' 

When the question is the want of due care, all the surround- 
ing or attendant circumstances must be taken into account ;2* 
and the degree of care required must always be determined 
with reference to the dangers to be reasonably apprehended, 
and should be proportioned to the magnitude of the injury like- 
ly to result from neglect.*^ 

Opportunity for deliberation and action, the degree of dan- 
ger, and many other considerations of like nature, affect the 
standard of care which may be reasonably required in a par- 
ticular case.^" What would amount to a high degree of care 
in the management of an automobile on a country highway, 
might be negligence if operated in a like manner on a crowded 
city street. 

§155. Same — ^With referemce to children. The degree of 
care required to be exercised may be varied by the capacity 
of the person in danger to care for himself.*^ Greater care 
must be exercised by persons where their actions involve the 
safety of children,^^ or persons of defective eyesight,^^ qj, 

28 Cooke V. Baltimore Traction commensurate with the known or' 

Co., 80 Md. 551, 554, 31 Atl. 327; reasonably apprehended danger." 

King v. Cleveland, 28 Fed. 835, Pendroy v. Great Northern R. C(5., 

837. — N. D. — (1908), 117 N. W. 531, 

2TAhem v. Oregon Tel. Co., 24 534. 

Oreg. 276, 294; 33 Pac. 403, 35 Pac. so Pennsylvania R. Co. v. Coon, 

549, 22 L. R. A. 635. Ill Pa. St. 430, 440, 3 Atl.. 234. 

28 Diamond State Iron Co. v. si New Jersey Express Co. v. 
Giles, 7 Houst. Del. Rep. 556, 564, Nichols, 33 N. J. L. 434, 440, 97 
11 Atl. 189. Am. Dec. 722. 

29 Indiana: Porter Co. v. sz Government St. R. Co. v. Han- 
Dombke, 94 Ind. 72, 75. Ion, 53 Ala. 70; Chicago & Alton 

Maryland: Baltimore v. Holmes, R. Co. v. Becker, 76 111. 25; Matt- 

39 Md. 243, 249. son v. Minnesota & N. W. R. Co., 

Missouri: King v. National Oil 95 Minn. 477, 104 N. W. 443, 70 

Co., 81 Mo. App. 155, 163. L. R. A. 503, 111 Am. St. Rep. 483; 

New York: Robinson v. Man- Robinson v. Cone, 22 Vt. 213, 54 

hattan R. Co., 5 N. Y. Misc. 209, Am. Dec. 67. 
210, 25 N. Y. Supp. 91. One cannot keep on his way 

Pennsylvania: Frankford & driving rapidly in plain view of 

Bristol Turnpike Co. v. Philadel- children in a way to expose them 

phia & P. R. Co., 54 Pa. St. 345, to danger. Barrett v. Smith, 128 

93 Am. Dec. 708. N. Y. 607, 608, 28 N. E. 23. 

"A person is bound to use care ss Brown v. Stevens, 136 Mich. 
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other infirinity,34 when such infirmity is known to exist.^^ 
"What would be proper care when dealing with an adult 
might amount to negligence with reference to a child in like 
circumstances.'*' A child is bound to the exercise of that de- 
gree of care which can be reasonably expected of one of its 
age under the same circumstances.*'^ "Children, wherever they 
go, must be expected to act upon childish instincts and im- 
pulses ; and others who are chargeable with a duty of care and 
caution toward them, must calculate upon this and take pre- 
caution accordingly. ' '* * 

It has been held not to be negligence per se in a boy of six to 
play on the highway, and hence where an automobile came 
upon him under circumstances which produced freight or terror, 
and this caused an error of judgment, by which the boy ran in 
front of the automobile, it was not contributory negligence.*^ 
§ 156. Contributory negligence. Contributory negligence, 
in its legal significance, is such an act or omission on the part 

311, 315, 99 N. W. 12; Mcfcrum v. Missouri: Campbell v. St. Louis 

Weil, 125 Mich. 297, 84 N. W. 282. & S. R. Co., 175 Mo. 161, 175, 75 

3* Robinson v. Cone, 22 Vt. 213, S. W. 86. 

224, 54 Am. Dec. 67. Nebraska: Chicago, B. & Q. R. 

35 Brown T. Stevens, 136 Mich. Co. v. Grablin, 38 Neb. 90, 100, 56 

311, 315, 99 N. W. 12. N. W. 796, 57 N. W. 522. 

36 Mattson v. Minnesota & N. W. New York: Lafferty v. Third 

R. Co., 95 Minn. 477, 104 N. W. Ave. R. Co., 85 N. Y. App. Div. 

443, 70 L. R. A. 503, 111 Am. St. 592, 596, 83 N. Y. Supp. 405, af- 

Rep. 483; Philadelphia & Reading firmed 176 N. Y. 594, 68 N. B. 1118. 

R. Co. V. Spearman, 47 Pa. St. 300, Ohio: Cleveland Rolling Mill 

304, 86 Am. Dec. 544. Co. v. Corrigan, 46 Ohio St. 283, 

31 Delaware: Goldstein v. Peo- 288, 20 N. E. 466, 3 L. R. A. 385. 

pie's R. Co., 5 Pennew. Del. Rep. Pennsylvania: Oakland R. Co. 

306, 309, 60 Atl. 975. V. Fielding, 48 Pa. St. 320, 326. 

District of GolumMa: Baltl- 38 picker v. Cleveland, C. C. & 

more & P. R. Co. v. Cumberland, St. L. R. Co., 7 Ohio N. P. 600; 

12 App. Cas. (D. C.) 598, 606. Harriman v. Railroad Co., 45 Ohio 

Illinois: Baltimore & O. S.-W. St. 11, 27. 

R. Co. V. Then, 159 111. 535, 538, se Thies v. Thomas, 77 N. Y. 

42 N. B. 971. Supp. 276, 278. 

Maryland: State v. Baltimore, A child six years old cannot be 

& O. R. Co., 24 Md. 84, 102, 87 Am. held responsible for contributory 

Dec. 600. negligence. McCloskey v. Chau- 

Massachusetts : Blklns v. Bos- tauqua Lake Ice Co., 174 Pa. St. 

ton & Albany R. Co., 115 Mass. 34, 37, 34 Atl. 287. See also, 

190, 200. Brown v. Sherer, 155 Mass. 83, 85, 
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of a plaintiff, amounting to a want of ordinary care, as, con- 
curring or co-operating with the negligent act of the defendant, 
is a proximate cause or occasion of the injury complained of.*<* 
To constitute contributory negligence, there must be a want 
of ordinary care on the part of the plaintiff, and a proximate 
connection between that and the injury .*i 

It has been a rule of law from time immemorial that there 
can be no recovery for an injury caused by the mutual default 
of both parties. "When it can be shown that the injury would 
not have happened, except for the negligence of the party in- 
jured concurring with that of the other party, no action can 
be maintained.*^ Even though the defendant's negligence may 
have been the primary cause of the injury complained of, yet 
an action for such injury cannot be maintained if the proxi- 
mate and immediate cause of the injury can be traced to the 
want of ordinary care and caution in the person injured.** 

This rule, however, is subject to the qualification that al- 
though the plaintiff has negligently placed himself in a danger- 
ous position, he can recover if the defendant, after knowing 
of the plaintiff's danger, could have avoided the injury by the 
exercise of ordinary care.** Thus in an action for damages by 

29 N. E. 50; Summers v. Bergner *2 Philadelphia R. Co. v. Aspell, 

Brewing Co., 143 Pa. St. 114, 120, 23 Pa. St. 147, 149; Richmond & 

22 Atl. 707. D. R. Co. v. PIckleseimer, 85 Va. 

40 Plant Inv. Co. v. Cook, 74 Fed. 798, 801, 10 S. E. 44. 

503, 505, 20 C. C. A. 625; Rich- ^s Grand Trunk R. Co. v. Ives, 

mond & D. R. Co. v. Pickleseimer, 144 U. S. 408, 429, 12 Sup. Ct. 679, 

85 Va. 798, 801, 10 S. B. 44; Beach, 36 L. Ed. 485. 

Contrib. Neg. (3rd ed.), §7; 29 ^^^ California: Green v. Los An- 

Cyc. 505. geles Terminal R. Co., 143 Cal. 31, 

Another definition is: Contribu- 40, 76 Pac. 719, 101 Am. St. Rep. 

tory negligence is the negligence 68. 

of a person on account of whose Colorado: Denver & Rio Grande 

injury a suit is brought, amount- R. Co. v. Buffehr, 30 Colo. 27, 37, 

ing to a want of ordinary care, 69 Pac. 582. 

and proximately contributing to Delaware: Tully v. Philadelphia, 

cause the injury. 1 Thompson, W. & B. R. Co., 3 Pennew. Del. 

Neg., § 169. See, St. Louis S.-W. Rep. 455, 464, 50 Atl. 95. 

R. Co. V. Cassedy, 92 Tex. 525, 527, District of Columbia: Hawley 

50 S. W. 125; Pendroy v. Great v. Columbia R. Co., 25 App. Cas. 

Northern R. Co., — N. D. — (D. C.) 1, 5. 

(1908), 117 N. W. 531, 535. Illinois: Illinois Central R. Co. 

41 Plant Inv. Co. v. Cook, 74 Fed. v. Hutchinson, 47 111. 408. 

503, 505, 20 C. C. A. 625. Indiana: Indianapolis & C. R. 
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the operator of an automobile for injuries received in a collision 
with a street ear, the court held that, if the plaintifE was guilty 
of some negligence in failing to stop his automobile beiore 
reaching the car track, his negligence was prior in point of 
time to that of the defendant's motorman and he was entitled 
to recover, notwithstanding his prior negligence, if the motor- 
man saw, or by the exercise of ordinary care, could have seen 
plaintiff's position of peril in time to have stopped his car and 
avoided the collision.*^ 

While the mere fact that some other cause operates with the 
negligence of defendant to produce the injury does not relieve 
the defendant from liability,*^ still the negligence of the de- 
fendant must have been the proximate cause of the injury, else 
he is not liable.*'' An act is no less a proximate cause by reason 
of the fact that another act, which was set in motion, or made 
necessary, by the original act, was the immediate cause of the 
injury.*^ 



Co. V. McClure, 26 Ind. 370, 374, 
89 Am. Dec. 467. 

Iowa: Keefe v. Chicago &. N. 
W. R. Co., 92 la. 182, 60 N. W. 503, 
54 Am. St. Rep. 542. 

Maryland: Baltimore City Passn. 
R. Co. V. Cooney, 87 Md. 261, 267, 
39 Atl. 859. 

Missouri: Wise v. St. Louis 
Transit Co., 198 Mo. 546, 558, 95 
S. W. 898; Rapp v. St. Louis Tran- 
sit Co., 190 Mo. 144, 161, 88 S. W. 
865. 

New York: Mapes v. Union R. 
Co., 56 N. Y. App. Div. 508, 513, 
67 N. Y. Supp. 358. 

North Carolina: Deans v. Wil- 
mington & W. R. Co., 107 N. C. 
686, 689. 

Ohio: Kerwhacker v. Cleveland, 
C. & C. R. Co., 3 Ohio St. 172, 62 
Am. Dec. 246. 

Texas: Texas & New Orleans 
R. Co. V. Brown, 14 Tex. Civ. App. 
697, 699. 

Virginia : Norfolk & Western R. 
Co. V. Spencer, 104 Va. 657, 659, 
52 S. E. 310. 



United States: Grand Trunk R. 
Co. V. Ives, 144 U. S. 408, 12 Sup. 
Ct. 679, 36 L. Ed. 485; Inland & 
S. C. Co. V. Tolson, 139 U. S. 551, 
558; Garside v. New York Transp. 
Co., 146 Fed. 588, 595, affirmed 157 
Fed. 521. 

*5 Campbell v. St. Louis Transit 
Co., 121 Mo. App. 406, 412, 99 S. 
W. 58. , See also, Klockenbrink v. 
St. Louis & M. R. R. Co., 81 Mo. 
App. 351, 356, 172 Mo. 678, 686, 
72 S. W. 900. 

*« Gould V. Schermer, 101 la. 
582, 588, 70 N. W. 697; Neal v. 
Rendall, 100 Me. 574, 62 Atl. 706. 

*T Illinois: Sullivan v. Morrice, 
109 111. App. 650. 

Massachusetts: Tutein v. Hur- 
ley, 98 Mass. 211, 93 Am. Dec. 154. 

Missouri: Stepp v. Chicago, R. 
I. & P. R. Co., 85 Mo. 229, 233. 

Pennsylvania: Marsh v. Giles, 
211 Pa. St. 17, 20, 60 Atl. 315. 

Wisconsin: Klatt v. Foster 
Lumber Co., 92 Wis. 622, 624, 66 
N. W. 791. 

<i8 Garfield v. Hartford & S. St. 
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If the plaintiff's injury was a result of the negligence of the 
defendant and a third person the plaintiff may recover if the 
negligence of the defendant was an efScient cause of the in- 
jury;*** but where the proximate cause of the injury com- 
plained of is the intervening act of a third person the de- 
fendant is not liable.^" 

The circumstances surrounding the commission of an act con- 
trol the question of contributory negligence. Thus where the 
defendant contended that the plaintiff was guilty of contribu- 
tory negligence in not jumping from her carriage when her 
horses became badly frightened at defendant's automobile, the 
court declared that it could not be presumed that the plaintiff's 
failure to jump out of the carriage was negligence, as it might 
have been far more dangerous under the circumstances to at- 
tempt to alight than to remain seated in the carriage.^! 

Likewise, in an action for injuries caused by plaintiff's horse, 
which she was driving to a buggy, taking fright at the de- 
fendant's automobile, and runniag away, the court said that 
it could not be held as a matter of law that the plaintiff was 
guilty of contributory negligence in permitting another woman 
and two children to occupy the buggy with her in such a way 
as to interfere with the management of the horse.'^^ 

On the question of contributory negligence it was held 
proper to show that the plaintiff, a young lady, was driving a 
horse which was known to be unsafe, and that her father had 
warned her of the traits and character of the horse and had 
told her that the horse was not safe for her to drive.^^ 

Although a person may not exercise the best of judgment, if, 
under the circumstances and excitement of the time, he did 
what a reasonably prudent person would have done he is not 
chargeable with contributory negligence.^* 

R. Co., 79 Conn. 458, 461, 65 Atl. Div. 291; Laidlaw v. Sage, 158 N. 

598; Scott v. Shepherd, 3 Wils. Y. 73. 

403. 51 Mclntyre v. Orner, 166 Ind. 57, 

49 Christy v. Elliott, 216 111. 31, 64, 76 N. E. 750, 4 L. R. A. (N. 

47, 74 N. E. 1035, 1 L. R. A. (N. S.) 1130, 117 Am. St. Rep. 359. 

S.) 215, 108 Am. St. Rep. 196; 52 Shaffer v. Coleman, 35 Pa. 

Pullman Palace Car Co. v. Laack, Super. Ct. 386. 

143 111. 242, 261. oa Fletcher v. Dixon, — Md. App. 

BoBerman v. Schultz, 40 N. Y. — (1908), 68 Atl. 875, 881. 

Misc. 212, 213. 84 N. Y. Supp. 292; m Murphy v. "Wait, 102 N. Y. 

Thompson v. Plath, 44 N. Y. App. App. Div. 121, 124. ' 
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§ 157. Imminent peril. Where a person is placed suddenly 
in a position of peril without sufScient time to consider all the 
circumstances, the law does not require of him the same degree 
of care and caution as it requires of a person who has ample 
opportunity for the full exercise of his judgment and reason- 
ing faculties.^ ^ Thus, where an automobile being driven 
twenty or twenty-five miles an hour came meeting plaintiff 
who, when the automobile was fifty or sixty feet away and 
coming directly toward him, pulled the horse he was driving 
to the left instead of to the right, it was held that in such cir- 
cumstances negligence could not be imputed to plaintiff as a 
matter of law, because he was confronted with a sudden danger 
and his failure to exercise what might seem to others the best 
judgment, was not necessarily negligence.^® 

If "a person who, in an effort to avoid immediate danger, 
in the exigency of the moment, suddenly, and without time for 
reflection, puts himself in the way of other perils without fault, 
is not guilty of contributory negligence. "^'^ Thus, in an action 
for damages due to plaintiff's horses, which she was driving, 
becoming frightened at defendant's automobile, an instruction 
to the jury that if the plaintiff, finding herself confronted by 
a sudden peril because of defendant's negligence in the use of 
his automobile, and "in standing up in the carriage and in 
trying to get out of the same she acted under a sudden fright 

ss Illinois : Illinois Central R. Pennsylvania: Kreider v. Turn- 
Co. V. Anderson, 184 111. 294, 303, pike Co., 162 Pa. St. 537, 29 Atl. 
56 N. E. 331; Dunham Towing & 721; Cannon v. Traction Co., 194 
Wrecking Co. v. Dandelin, 143 111. Pa. St. 159, 161, 44 Atl. 1089. 
409, 414, 32 N. E. 258. Texas: Missouri, K. & T. R. 

Kansas: Kansas City L. R. Co. Co. v. Rogers, 91 Tex. 52, 59, 40 

V. Langley, 70 Kan. 453, 461, 78 s_ v^r. 956. 

^^°- ^^^- Virginia: Richmond R. & E. Co. 

Missouri: Adams v. Hannibal, ^ Hudglns, 100 Va. 409, 419, 41 S. 
& St. J. R. Co., 74 Mo. 553, 560, -^ ^gg 



41 Am. Rep. 333. 

New York: Heffernan v. Alfred 
Barber's Son, 36 N. Y. App. Div 



Wisconsin: Valin v. Milwaukee 
& N. R. Co., 82 Wis. 1, 13, 33 Am. 



163, 55 N. Y. Supp. 418; Heath v. ®*- -^^P' ^^• 

Glen Falls R. Co., 90 Hun 560, seMcFern v. Gardner, 121 Mo. 

562, 36 N. Y. Supp. 22. App. 1, 13, 97 S. W. 972. 

Ohio: Pennsylvania R. Co. v. bt Simeone v. Lindsay, — Del. 

Snyder, 55 Ohio St. 342, 363, 45 N. — (1907), 65 Atl. 778, 780. 
E. 559, 60 Am. St. Rep. 700. 
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and impulse created by such peril, that ia so doing she acted 
naturally, and as ordinarily prudent persons might act when 
in like situation and under the influence of like fright and like 
impulses," then it was a fact for the jury to find whether or 
not she was guilty of contributory negligence, was upheld as a 
proper exposition of the law.^* 

§ 158. Gross n&gMgence. In those jurisdictions where dif- 
ferent degrees of negligence are recognized, gross negligence is 
considered as a gross failure to exercise the required degree of 
care.''^ It has been defined to be the failure to take such care 
as a person of common sense and reasonable skill in like busi- 
ness, but of careless habits, would observe in avoiding injury to 
his own person or life under circumstances of equal or similar 
danger.^'* 

In some states gross negligence is practically synonymous 
with wilfulness or intentional wrong,* ^ but, strictly speaking, 
negligence, even when gross, is but an omission of duty and 
does not mean wilful and deliberate action.®^ 

In a late Massachusetts case, involving the use of an automo- 
bile, it was held that gross negligence is different in kind not 
merely in degree from a lack of ordinary care; and to estab- 
lish gross negligence on the part of the defendant, it must be 
shown that the defendant was guilty of intentional conduct 
having a tendency to injure others which was known or ought 
to have been known to the defendant, accompanied by a 
wanton and reckless disregard of its probable harmful conse- 
quences. The law is regardful of human life and personal 

58McIntyre v. Orner, 166 Ind. 121 Ala. 489, 499, 26 So. 35; Banks 

57, 68, 76 N. B. 750, 4 L. R. A. v. Braman, 188 Mass. 367, 370, 74 

(N. S.) 1130, 117 Am. St. Rep. N. E. 594; Aiken v. Holyoke St. 

359. See also, Indiana R. Co. v. R. Co., 184 Mass. 269, 271; Com. 

Maurer, 160 Ind. 25; Clark v. v. Pierce, 138 Mass. 165; Rideout 

Pennsylvania Co., 132 Ind. 199, 17 v. Winnebago Traction Co., 123 

L. R. A. 811. Wis. 297, 101 N. W. 672, 69 L. R. 

69 Dolphin V. Worcester Cons. St. A. 601. 
R. Co., 189 Mass. 270, 273, 75 N. 62 Jacksonville S.-E. R. Co. v. 

E. 635. Southworth, 135 111. 250, 25 N. B. 

60 Macon v. Paducah St. R. Co., 1093; Louisville, N. A. & C. R. Co. 
110 Ky. 680, 688, 23 Ky. L. Rep. v. Shanks, 94 Ind. 598. 

46, 62 S. W. 496; Louisville & N. Question discussed in Louisville 
R. Co. v. McCoy, 81 Ky. 403, 413. & N. R. Co. v. Orr, 121 Ala. 489, 

61 Louisville & N. R. Co. v. Orr, 499, 26 So. 35. 
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safety and if one is so grossly reckless in the operation of an 
automobile as to expose others to danger, it holds him to have 
intended the natural consequences of his act, and treats him as 
guilty of a wilful and intentional wrong.®^ 

§ 159. Criminal negligence in operating automobile. One 
may be criminally responsible for the negligent operation of an 
automobile. A person is guilty of criminal negligence when he 
does some act or omits some duty under circumstances showing 
an actual intent to injure, or when the breach of duty is so 
flagrant as to warrant an implication that the resulting in- 
jury was intended ; that is, when his negligent conduct is incom- 
patible with a proper regard for human life.^* Negligence is 
the gist of the offense, and in the absence of recklessness or of 
want of due caution, there is no criminal liability.*^ 

Actual intent is not an essential element of the offense.^® It 
is enough if there is shown a negligent and reckless indiffer- 
ence of the lives and safety of others.® '^ 

It is provided by statute in some of the states that any person 
causing the death of another by an act or omission amounting 
to culpable negligence, when there was no intention to effect 
death, shall be deemed guilty of manslaughter; the statute 
prescribing in what degree. Thus, where the operator of an 
automobile negligently ran over and killed a child in a public 
street, his conviction of manslaughter in the fourth degree, un- 
der a statute providing that the killing of a human being by 
the culpable negligence of another, which would be manslaugh- 
ter at common law, and which is not declared by statute to con- 
stitute some other crime, shall be deemed manslaughter in the 
fourth degree, was upheld .^^ 

§ 160. Negligence and contributory negligence questions for 
the jury — ^When. The question of negligence and contributory 
negligence is frequently a complex and difficult one, which can 

63 Banks v. Braman, 188 Mass. as state v. Obershaw, 11 Mo. 
367, 369, 74 N. E. 594. App. 85. 

64 Thomas v. People, 2 Colo. App. so Kent v. State, 53 Fla. 51, 43 
513, 31 Pac. 349; State v. Grote, So. 773. 

109 Mo. 345, 19 S. W. 93; Union «7 State v. Moore, 129 la. 514, 
Pacific R. Co. V. Roeser, 69 Neb. 106 N. W. 16; State v. Morrison, 
62, 67, 95 N. W. 68; Com. v. Cook, 104 Mo. 638, 16 S. W. 492. 
8 Pa. Co. Ct. 486. 68 state v. Watson, — Mo. — 

(1909), 115 S. W. 1011. 
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only be established by inference drawn from primary facts. 
The proneness of human minds to differ in the observation of 
primary facts increases in geometrical ratio when it becomes 
necessary to draw inferences therefrom; and whether certain 
conduct constitutes negligence is usually held to be a question 
peculiarly suitable to be submitted to a jury.^^ 

The rule is that where fair-minded men might honestly differ, 
under all the facts as disclosed by the evidence, the question is 
for the juryJ'' Or, when the facts of a case are controverted 
and there is evidence which would justify a finding of negli-. 
gence, the question is for the consideration of the juryj^ 

Thus, where the plaintiff, a street car conductor, was in- 
jured while on the running board of the car collecting fares by 
a collision with the defendant's automobile, the plaintiff being 
where he had a right to be and engaged in the performance of 
his duty, the question of whether he should have seen and 
guarded against the danger of a collision and have exercised 
more control over the motorman, and, under all the circum- 
stances, whether he was in the exercise of due care, was for the 
jury J 2 

In a case in which the facts were in dispute as to whether or 
not the defendant stopped his automobile or should have 
stopped it sooner after he discovered that the plaintiff's team 
was frightened by his automobile and was beyond the control 
of the driver, the case was properly submitted to the juryJ^ 

«» Schwanenfeldt v. Chicago, B. ''■^ Illinois: Chicago City R. Co. 
& Q. R. Co., — Neb. — (1908), 115 v. Maloney, 99 111. App. 623, 628. 
N. "W. 285; Pendroy v. Great Michigan: Powers v. Pere Mar- 
Northern R. Co., — N. D. — quette R. Co., 143 Mich. 379, 106 
(1908), 117 N. W. 531. N. W. 1117. 

70 Schwanenfeldt v. Chicago, B. New Jersey: Walton v. Acker- 

& Q. R. Co., — Neb. — (1908), 115 man, 49 N. J. L. 234, 10 Atl. 709. 

N. W. 285, 286; Bennett v. Busch, New YorTc: Baulec v. New York 

— N. J. L. — (1907), 67 Atl. 188; & H. R. Co., 59 N. Y. 356, 17 Am. 

Consolidated Traction Co. v. Scott, Rep. 325; Nelson v. Lehigh Valley 

58 N. J. L. 682, 34 Atl. 1094, 33 L. R. Co., 25 N. Y. App. Div. 535, 50 

R. A. 122, 55 Am. St. Rep. 620; N. Y. Supp. 63. 

Newark Passn. R. Co. v. Block, 55 South Carolina: Springs v. 

N. J. L. 605, 27 Atl. 1067, 22 L. R. South Bound R. Co., 46 S. C. 104, 

A. 374; Pendroy v. Great Northern 24 S. B. 166. 

R. Co., — N. D. — (1908), 117 N. '2 Dudley v. Kingsbury, — Mass. 

W. 531, 534; Coulter v. Great — (1908), 85 N. E. 76. 

Northern E. Co., 5 N. D. 568, 584, 73 Raber v. Hinds, 133 la. 312. 
67 N. W. 1046. 
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Where the burning of a building was caused by the alleged 
negligence of the defendant's chauffeur, the question whether 
defendant's chauffeur was negligent in attempting to repair 
the gasoline tank at night by the light of an open flame lamp 
taken from the automobile, from which it was claimed the 
gasoline was ignited, was declared to be for the jury J* 

Where there was conflicting testimony as to whether or not 
plaintiff's intestate was drunk when he was struck and killed 
by defendant's automobile, and as to whether or not he was 
violating an ordinance of the city relative to fast driving at 
the time of the accident, the question of his contributory negli- 
gence in this regard was for the jury to decide.'" 

Again; plaintiff and others were riding in an automobile 
driven by plaintiff's daughter at the time of a collision be- 
tween the automobile and a train. At the time of the accident 
and for some time prior thereto defendant's train crew was en- 
gaged in switching in its yards where the accident occurred, 
the plaintiff and his daughter, although they had been riding 
about the city for some time, did not know that the switching 
was being done. In approaching the crossing where the col- 
lision occurred the view of the occupants of the automobile was 
obstructed by buildings and other structures. Plaintiff and 
his daughter testified that when they approached the crossing 
they looked and listened for trains, but heard none. Just be- 
fore reaching the crossing, the gear of the automobile was 
changed from high to low speed, and the noise from the auto- 
mobile was about the same as an ordinary lumber wagon 
going at the same speed, which was about five miles an hour. 
The train which collided with the automobile was being backed 
over the crossing and the first car — a flat car loaded with iron 
— struck the automobile and caused the injuries complained of. 
Held: the question of the contributory negligence of plaintiff 
and his daughter was for the jury.''^ 

Whether or not it is negligence for the owner of an automo- 
bile to drive the same on a city street in a dark night without 

7* Davis v. Bouton Motor Co., dleson v. Van Rensselaer, 118 N. 

110 N. Y. Supp. 359. Y. App. Div. 516, 518, 103 N. Y. 

75McFern v. Gardner, 121 Mo. Supp. 578. 

App. 1, 11, 97 S. "W. 972. See also, ^e Pondray v. Great Northern R. 

Knight V. Lanier, 69 N. Y. App. Co., — N. D. — (1908), 117 N. W. 

Div. 454, 74 N. Y. Supp. 999; Men- 531. 
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a light to warn others of its approach, was declared to be a 
question for the juryj^ 

The case must be submitted to the jury if the evidence is not 
such as to show that the plaintiff was guUty of such contribu- 
tory negligence as to prevent a recovery as a matter of lawJ^ 
In some jurisdictions the rule is that if there is any evidence 
tending to prove negligence it should go to the jury.''^ 

In order that contributory negligence may become a ques- 
tion of law for the court, it must be established by the evi- 
dence, beyond fair debate, that the plaintiff was negligent and 
that the negligence directly contributed to the injury com- 
plained of.^** And when the testimony is conflicting, and the 
facts found by the jury will sustain the verdict, the court will 
not set it aside, although in their opinion the jury might, upon 
the evidence, have found otherwise.^^ 

§ 161. Neg^ligence of parents and children. To constitute 
negligence in a child's parents, or either of them, in allowing 
the child to play on the highway where automobiles and other 
vehicles pass, there must be an omission of such care as parents 



T7 Wright V. Crane, 142 Mich. 
508, 510, 106 N. W. 71, 12 Detroit 
Leg. N. 794. But see. Cook v. Fo- 
garty, 103 la. 500, 505, 72 N. W. 
677, 39 L. R. A. 488. 

''^ KentucTcy : Maysville v. Gull- 
foyle, 110 Ky. 670, 674, 23 Ky. L. 
Rep. 43, 62 S. W. 493. 

Missouri: Hudson v. Wahash 
Western R. Co., 101 Mo. 13, 30, 
14 S. W. 15; Drain v. St. Louis, 
Ir. Mt. & S. R. Co., 86 Mo. 574. 

JVew Jersey: Pennsylvania R. Co. 
V. Righter, 42 N. J. L. 180, 183. 

New York: Filer v. New York 
Central R. Co., 49 N. Y. 47, 50, 10 
Am. Rep. 327; Bell v. New York 
Central & H. R. R. Co., 29 Hun 
560, 566. 

Wisconsin: Leavitt v. Chicago & 
N. W. R. Co., 64 Wis. 228, 25 N. 
W. 4. 

United States: Washington & 
Georgetown R. Co. v. Harmon, 147 
U. S. 571, 580, 13 Sup. Ct. 557, 37 
L. Ed. 284. 



•"^lowa: Sikes v. Sheldon, 58 
la. 744, 13 N. W. 53. 

Kentucky: Connell v. Chesa- 
peake & Ohio R. Co., 22 Ky. L. 
Rep. 501, 502, 58 S. W. 374. 

North Carolina: Bolden v. 
Southern R. Co., 123 N. C. 614, 31 
S. E. 851. 

Pennsylvania: Drinkwater v. 
Quaker City Cooperage Co., 208 
Pa. St. 649, 57 Atl. 1107. 

South Carolina: Rutherford v. 
Southern R. Co., 56 S. C. 446, 455, 
35 S. E. 136. 

West Virginia: Hoge v. Ohio 
River R. Co., 35 W. Va. 562, 14 S. 
E. 152. 

80 Turner v. Hall, — N. J. L. — 
(1906), 64 Atl. 1060; Mahnken v. 
Freeholders of Monmouth, 62 N. J. 
l: 404, 41 Atl. 921. 

81 Bennett v. Busch, — N. J. L. 
— (1907), 67 Atl. 188, 190; Knick- 
erbocker Ice Co. V. Anderson, 31 
N. J. L. 333; Taylor v. Vander- 
veer, 19 N. J. L. (4 Harr.) 22. 
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of ordinary prudence exercise and deem adequate under the 
circumstances.^^ 

In some states the negligence of a parent, or those standing 
in loco parentis, in the case of a child of tender years is im- 
putable to the child, and will bar a recovery on its behalf if 
such negligence is the proximate cause of the injury.** But 
by the great weight of authority the negligence of one having 
the care and custody of a child will not bar a recovery on the 
part of the child.** 

An infant of tender years is deemed in law not possessed of 
sufficient discretion to make it guilty of contributory negligence 
for its failure to exercise due care for its own safety.®^ 



82Theis V. Thomas, 77 N. Y. 
Supp. 276, 278. 

83 California: Meeks v. Southern 
Pacific R. Co., 52 Cal. 602. 

Delaware: Kyne v. Wilmington 
& N. R. Co., 8 Houst. Del. Rep. 185, 
199. 

Maine: Leslie v. Lewiston, 62 
Me. 468. 

Maryland: McMahon v. North- 
ern Central R. Co., 39 Md. 438, 450. 

Massachusetts: Casey v. Smith, 
152 Mass. 294, 25 N. B. 734, 9 L. 
R. A. 259, 23 Am. St. Rep. 842. 

New York: McGarry v. Loomis, 
63 N. Y. 104, 20 Am. Rep. 510; 
Hartfield v. Roper, 21 Wend. 615, 
619, 34 Am. Dec. 273. 

84 Connecticut: Wilmot v. Mc- 
Padden, 78 Conn. 276, 285, 61 Atl. 
1069. 

Georgia: Ferguson v. Columbia 
& Rome R. Co., 77 Ga. 102. 

Illinois: Chicago City R. Co. v. 
Wilcox, 138 111. 370, 27 N. B. 899, 
'21 L. R. A. 76. 

Indiana: Bvansvllle v. Senhenn, 
151 Ind. 42, 47 N. E. 634, 51 N. B. 
88, 41 L. R. A. 728, 68 Am. St. Rep. 
218. 

Iowa: Fink v. Des Moines, 115 
la. 641, 89 N. W. 28. 

Kansas: Union Pacific R. Co. v. 



Young, 57 Kan. 168, 172, 45 Pac. 
580. 

Michigan: Boehm v. Detroit, 141 
Mich. 277, 280, 104 N. W. 626. 

Missouri: Winters v. Kansas 
City Cable R. Co., 99 Mo. 509, 12 
S. W. 652, 6 L. R. A. 536, 17 Am. 
St. Rep. 591. 

Ohio: St. Clair St. R. Co. v. 
Eadie, 43 Ohio St. 91, 1 N. B. 519, 
54 Am. Rep. 802. 

Pennsylvania: Brie City Passu. 
R. Co. V. Schuster, 113 Pa. St. 412, 
6 Atl. 269, 57 Am. Rep. 471. 

Texas: Galveston, H. & H. R. Co. 
V. Moore, 59 Tex. 64, 46 Am. Rep. 
265. 

Washington: Bskildsen v. Seat- 
tle, 29 Wash. 583, 70 Pac. 64. 

1 Thompson, Neg., § 294. 

29 Cyc. 553. 

85 Illinois : Chicago City R. Co. 
V. Tuohy, 196 111. 410, 63 N. B. 
997, 58 L. R. A. 270. 

Indiana: Evansville v. Senhenn, 
151 Ind. 42, 43, 47 N. E. 634, 51 
N. B. 88, 41 L. R. A. 728, 68 Am. 
St. Rep. 218. 

Missouri: Coleman v. Himmel- 
berger-Harrison L. & L. Co., 105 
Mo. App. 254, 271, 79 S. W. 981. 

New Yorlc: Kunz v. Troy, 104 
N. Y. 344, 350, 10 N. E. 442, 58 Am. 
Rep. 508. 
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§§ 162-163 LAW OF AUTOMOBILES. 

The age at whicli a child is chargeable with the exercise of 
the same degree of care as an adult is uncertain.*^ It depends 
largely upon the capacity and intelligence of the child in the 
particular case,*'' and is generally held a question for the 
jury.88 

§ 162. Use of automobile not neglig'ence per se. A person 
is not negligent as a matter of law in using an automobile as a 
means of conveyance on the public highways.^^ Thus, in an ac- 
tion for damages for injuries caused by plaintiff's mule, which 
he was driving, taking fright at defendant's automobile and 
becoming unmanageable, the court said: "Of course, if the 
automobile was being run properly, and not in an unusual man- 
ner, the defendant would not be liable merely because the 
mule was frightened and the plaintiff injured. ' '^^ 

And where the defendant approached the plaintiff's horse 
and carriage at a moderate rate of speed, and there was noth- 
ing to indicate that the horse would become frightened at the 
automobile, and when the automobile was opposite the horse 
and about five feet distant therefrom the horse became fright- 
ened and overturned plaintiff's carriage, it was held not to 
amount to negligence on the part of the defendant as a mat- 
ter of law.^^ 

§ 163. Mutual rights and duties. One has the right to as- 
sume that others wiU exercise care and caution to avoid in- 
juring him,^2 ijut there is imposed upon him a corresponding 
duty to use due care for the safety of others. Thus, one in 
charge of an automobile is bound to exercise care commensur- 

Onio: Cleveland, C, C. & I. R. & T. C. R. Co. v. Simpson, 60 Tex. 

Co. V. Manson, 30 Ohio St. 451, 103. 

457. 29 Cyc. 541. 

Pennsylvania: North Pennsylva- 89 Indiana Springs Co. v. Brown, 

nia R. Co. v. Mahoney, 57 Pa. St. 165 Ind. 465, 468, 74 N. B. 615, 1 

187. L. R. A. (N. S.) 238. 

86 Coleman v. Himmelherger- so Murphy v. Meacham, — Ga. 
Harrison L. & L. Co., 105 Mo. App. App. — (1907), 57 S. B. 1046. 
254, 271, 79 S. W. 981. 9 1 Davis v. Maxwell, 108 N. Y. 

87 Mitchell v. Illinois Central R. App. Div. 128, 96 N. Y. Supp. 45. 
Co., 110 La. 630, 637, 34 So. 714, 92 Towle v. Morse, 103 Me. 250, 
98 Am. St. Rep. 472. 68 Atl. 1044; Hennessey v. Taylor, 

88 Columbus R. Co. v. Connor, 189 Mass. 583, 76 N. B. 224, 3 L. 
27 Ohio CIr. Ct. 229, 238; Houston R. A. (N. S.) 345; Thies v. 

Thomas, 77 N. Y. Supp. 276, 280. 
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ate with the risk of injury to others. It is his duty to keep a 
vigilant watch ahead for vehicles and pedestrians and on the 
first appearance of danger to take proper steps to avert it.*^ 
The mere fact that some one fails in his duty towards another 
does not justify that other in proceeding and asserting his 
rights, and if he does so and is injured he cannot recover 
therefor.9* 

When an automobile was moving southerly on a street, sev- 
enty-two feet away from where a pedestrian had started easter- 
ly across the same street, and when beyond the middle of the 
street, the pedestrian stopped and looked back towards the 
sidewalk and was immediately struck by a lamp on the automo- 
bile, it was held that he had reached a point where he had a 
right to suppose the automobile would avoid him, and conse- 
quently was not guilty of contributory negligence.®^ 

Failure to anticipate the negligence of another does not 
amount to contributory negligence.*^ 

Thus it was ruled that, where a street car conductor made use 
of the street in going from the front to the rear of his car, 
he had a right to rely upon the exercise of reasonable care by 
drivers of vehicles to avoid injuring him, and when he was in- 
jured on account of the negligence of an automobile operator 
he was not guilty of contributory negligence in not anticipating 
such negligence.*'' 

§ 164. Excessive speed as negligence. In an action to re- 
cover for injuries due to being struck by an automobile, the 
rate of speed, whether high or low, lawful or unlawful, at 
which the automobile was run at the time, is immaterial unless 
it entered into the cause of the accident complained of.^ But if 
the accident was due to the high rate of speed combined with 
the noise of the automobile, the fact that the excessive speed 

flsMcFem v. Gardner, 121 Mo. 388, 33 Pac. 268, 20 L. R. A. 698, 

App. 1, 10, 97 S. W. 972. 35 Am. St. Rep. 180; Mahan v. Ev- 

94 Chicago & Alton R. Co. v. erett, 50 La. Ann. 1162, 23 So. 883 ; 
Rockford, R. I. & St. L. R. Co., 72 Healey v. Ehret, 42 N. Y. App. Div. 
111. 34, 36; McCarragher v. Proal, 27, 58 N. Y. Supp. 917; Dohn v. 
114 N. Y. App. Div. 470, 478, 100 Dawson, 90 Hun. (N. Y.) 271, 273, 
N. Y. Supp. 208; Taylor v. Union 35 N. Y. Supp. 984. 

Traction Co., 184 Pa. St. 465. o^ Caesar v. Fifth Ave. Coach 

95 Benoit v. Miller, — R. I. — Co., 90 N. Y. Supp. 359, 361. 
(1907), 67 Atl. 87. i Thies v. Thomas, 77 N. Y. 

96 Dixon V. Pluns, 98 Cal. 384, Supp. 276, 279. 
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was alone pleaded and relied upon as a cause of action will not 
prevent a recovery. It is unnecessary to allege and prove both 
causes.^ 

One may be guilty of operating an automobile at a negligent 
rate of speed and still be well within the rate fixed by statute. 
As a general rule, it is no defense to an action for injuries 
that at the time of the accident complained of the defendant 
was not exceeding the speed limit established by the law.^ 

Where the plaintiff was a voluntary spectator at an automo- 
bile speed contest, which was carried on in an unlawful man- 
ner in that the course was run on a public highway at an un- 
lawful rate of speed, and the plaintiff was injured by an auto- 
mobile becoming unmanageable and leaving the course and 
colliding with her, it was held that plaintiff had made out a 
prima fade case when she showed such violation of the law, 
and the fact that the contest was authorized by a resolution of 
the Board of Aldermen of the city in which it was held did not 
justify the violation of a state law.* 

In a case where the evidence showed that the plaintiff, an in- 
fant, was struck and injured by the defendant's automobile 
while crossing the street in front of his father's place of busi- 
ness; that the plaintiff was cautioned immediately before start- 
ing to look out for cars, automobiles and wagons; that the 
automobile was going rapidly and no signal was given of its ap- 
proach, it was held that the plaintiff had established aprima 
facie case.** 

In Illinois it is provided by statute that, in an action for in- 
jury caused by running an automobile at a greater rate of 
speed than designated in the statute, the plaintiff makes out a 
primafacie case of negligence by showing such injury and 
that the automobile was at the time of the accident running at 
a rate of speed in excess of that provided by the statute.^ How- 
ever, it is necessary under such statute for the plaintiff to show 

2 Shinkle v. McCullough, 116 Ky. 754, 186 N. Y. 139. 78 N. E. 715, 
960, 964, 25 Ky. L. Rep. 1143, 77 116 Am. St. Rep. 545. 

S. W. 196, 105 Am. St. Rep. 249. o Dultz v. Pischlowitz, 104 N. Y. 

3 Thies V. Thomas, 77 N. Y. Supp. 357. 

Supp. 276, 279. «Hartje v. Moxley, 235 111. 164, 

* Johnson v. New York, 109 N. 85 N. B. 216; Ward v. Meredith, 

Y. App. Div. 821, 96 N. Y. Supp. 220 111. 66, 77 N. B. 118, affirming 

122 111. App. 159. 
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that such negligence was the proximate cause of the injury, 
and, according to the rule in Illinois, that he was not guilty of 
contributory negligence^ 

§ 165. Evidence of speed. The speed at which an automo- 
bile was being driven at a given time is a fact to be proved like 
any other fact. As a rule, the opinions of witnesses, where the 
facts desired to be established are not subject to expert testi- 
mony, are not admissible as evidence. , But where the subject 
matter to which the testimony relates cannot be reproduced or 
described to the jury as it appeared to the witness at the time, 
or the facts upon which the witness is called upon to express 
an opinion are such as men in general are capable of compre- 
hending and understanding, the witness may give his opinion.^ 

The speed of an automobile is not, strictly speaking, a scien- 
tific inquiry, and the opinion of a witness on that question is 
competent.^ Any intelligent witness who has been accustomed 
to observe moving objects is competent to testify as to the rate 
of speed of a moving automobile, but the weight to be given 
to such testimony must depend upon the opportunity the wit- 
ness has had to form a correct opinion.^" 

However, an estimate of speed should have as a basis at 

■J Hartje v. Moxley, 235 111. 164, v. Hildebrand, 52 Kan. 284, 289, 34 

85 N. B. 216. Pac. 738. 

8 Com. V. Sturtlvant, 117 Mass. Michigan: Detroit & M. R. Co. v. 
122; Kendall Boot & Shoe Co. v. Van Stelnburg, 17 Mieh. 99, 105; 
Bain, 46 Mo. App. 581, 588; Hay- Guggenheim v. Lake Shore & M. 
maker v. Adams, 61 Mo. App. 581, S. R. Co., 66 Mich. 150, 155, 33 
585; Eyerman v. Sheehan, 52 Mo. N. W. 161. 

221, 223. Missouri: Sluder v. St. Louis 

9 Porter v. Buckley, 147 Fed. Transit Co., 189 Mo. 107, 144, 88 
140, 142, 78 C. C. A. 138. S. W. 648, 5 L. R. A. (N. S.) 186. 

1-0 Alabama: Alabama & G. S. R. Hew Hampshire: Nutter v. Bos- 
Co. V. Hall, 105 Ala. 599, 606, 17 ton & Maine R. Co., 60 N. H. 483, 
So. 176. 485. 

Arkansas : St. Louis & San Tffew York: Penny v. Rochester 

Francisco R. Co. v. Brown, 62 Ark. R. Co., 7 N. Y. App. Div. 595, 603, 

254, 258, 35 S. W. 225. 40 N. Y. Supp. 172; Scully v. New 

Illinois: Chicago, Burlington & York, L. E. & W. R. Co., 80 Hun 

Q. R. Co. V. Gunderson, 174 111. 197, 200, 30 N. Y. Supp. 61. 

495, 498, 51 N. E. 708. Texas: Campbell v. Warner, — 

Indiana: Louisville, N. A. & C. Tex. Civ. App. — (1904), 24 S. W. 

R. Co. v. Hendricks, 128 Ind. 462, 703. 

463, 28 N. E. 58. Utah: Chipman v. Union Pacific 

Kansas: Missouri Pacific R. Co. R. Co., 12 Utah 68, 70, 41 Pac. 562. 
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least a reasonable opportunity to judge." And where a wit- 
ness testified that an automobile which approached very near 
to him in the dark made no noise heard by him, and that when 
running at a high rate of speed an automobile makes but little 
noise, and when running at a low rate of speed it makes much 
more noise, it was held that his testimony was not competent 
to estimate the speed of the automobile.^^ 

The fact that a witness might not be able to testify how fast 
or how slow an automobile was moving should not preclude him 
from testifying whether it was moving fast or slow. The 
weight to be attached to such evidence is for the jury.^^ ]\jor 
does the fact that a witness cannot state, in miles per hour, 
the rate at which an automobile was being driven, render his 
testimony incompetent on the subject.^* And a witness may 
testify to the speed of a moving object, although he cannot 
tell how many feet or rods there are in a mile.^^ g^t where 
a witness testifies to the relative or comparative speed, he 
should have some standard of rapidity with which to compare, 
otherwise his opinions are of little value.^® The testimony of 
a non-expert witness that the speed of an automobile was 
dangerous is not competent.!^ And in order that a witness 
may testify as to the distance within which an automobile may 
be stopped he should have had practical experience in its opera- 
tion or opportunity for acquiring correct knowledge by ob- 
servation.18 

The chauffeur in control of the automobile at the time in 
question is a competent witness as to the rate of speed it was 
traveling, and, if he were not so likely to be biased in his judg- 
ment, his testimony would be the most reliable. 

Wisconsin: Hoppe v. Chicago, 23 N. Y. App. Div. 21, 48 N. T. 

M. & St. P. R. Co., 61 Wis. 357, Supp. 379. 

365. 1* Overtoom v. Chicago & E. I. 

11 Grand Rapids & I. R. Co. v. R. Co., 80 III. App. 515, 520. 
Huntley, 38 Mich. 537, 540. is Ward v. Chicago, St. P., M. & 

12 Wright V. Crane, 142 Mich. O. R. Co., 85 Wis. 601, 608, 55 N. 
508, 510, 106 N. W. 71, 12 Detroit W. 771. 

Leg: N. 794. le Grand Rapids & 1. R. Co. v. 

13 Kansas City M. & B. R. Co. Huntley, 38 Mich. 537, 540. 

V. Crocker, 95 Ala. 412, 422, 11 So. "Alahama, G. S. R. Co. v. Hall, 
262; Illinois Central R. Co. v. Ash- 105 Ala. 599, 606, 17 So. 176. 
line, 171 111. 313, 317, 9 Am. & is Gourley v. St. Louis & S. F. 
Eng. R. Cas. (N. S.) 702; Ehr- R. Co., 35 Mo. App. 87, 94. 
mann v. Nassau Electric R. Co., 
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Tlie testimony of a plaintiff in a case who was injured by an 
automobile is competent as to the rate of speed of the automo- 
bile at the time of the accident, but the weight of such testi- 
mony is for the jury. And testimony that an automobile was 
being driven at a high rate of speed, faster than street cars 
between two points mentioned, which made ten miles in forty 
minutes, is admissible.^^ 

§166. Noise of automobile as negligence. Noises incident 
to the operation of an automobile are not, of themselves, negli- 
gent.2* In a case where it was alleged that the defendant 
drove his automobile at a negligent rate of speed, and that he 
was negligent in allowing the automobile to make a loud noise 
whereby the plaintiff's horse became frightened and unman- 
ageable and threw plaintiff from his wagon, the court ruled 
that if the horse was frightened by the ordinary noise of the 
automobile which was not greater or different than the noise 
made when propelled at legal speed, there was no liability.^^ 
The holdings relative to noises of railroad trains are applicable 
to automobiles, and the rule of law is the one stated above.^^ 

But the noises of an automobile may be emitted under such 
circumstances as to render the person responsible therefor lia- 
ble as for negligence.23 Thus, if an operator of an automobile 
allows the explosions from his engine to continue and does 
nothing to stop them after he is aware that a horse being driven 
on the highway is badly frightened thereby, he is guilty of neg- 
ligence.^* But it has been declared not to be negligent to allow 
explosions from an automobile engine to continue after the 
automobile has been brought to a stop on the public highway, 
unless the operator sees, or by the exercise of reasonable care 

19 Shafeer v. Coleman, 35 Pa. Su- 377, 112 N. W. 3, 10 L. R. A. (N. 
per. Ct. 386. S.) 655. 

20 House V. Cramer, 134 la. 374, For the rule as applied to rail- 
377, 112 N. W. 3, 10 L. R. A. (N. road trains see Toledo, W. & W. 
S.) 655; Eichman v. Buchheit, 128 R. Co. v. Harmon, 47 111. 298, 95 
Wis. 385, 390, 107 N. W. 325. Am. Dec. 489; Andrews v. Rail- 

21 Eichman v. Buchheit, 128 road Co., 77 la. 669; Alsever v. 
Wis. 385, 390, 107 N. W. 325. See Railroad Co., 115 la. 338; Cobb v. 
also, Cahoon v. Chicago & N. W. Railroad Co., 37 S C. 194, 15 S. 
R. Co., 85 Wis. 570, 55 N. W. 900. E. 878. 

22 Abbot V. Kalbus, 74 Wis. 504, 24 Indiana Springs Co. v. Brown, 
43 N. W. 367. 165 Ind. 465, 470, 74 N. E. 615, 

23 House V. Cramer, 134 la. 374, 1 L. R. A. (N. S.) 238. 
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might see, that it is likely to cause injury to another, i. e., 
frighten horses.^^ 

§167. Evidence as to noise of automobile. Testimony as 
to the comparative noises made by automobiles is competent 
when the noise is a feature of the alleged negligent operation. 
But testimony as to the comparative noises made by two auto- 
mobiles, based on a comparison made by the witness is not 
admissible, where there was no proof of the condition of the 
machines at the time the comparison was made.^® 

Where a statute requires that when a horse indicates fright 
at an automobile the operator shall cause the automobile to 
make as little noise as possible, it is proper to allow a witness 
to testify that the defendant's automobile made more noise 
than any he had ever heard. ^^ 

§ 168. Frightening horses. While the operation of an auto- 
mobile on the public highways is not negligent per se, ^^ and 
if damage is done by a horse taking fright at an automobile 
properly operated no liability arises,^* still due care must be 
exercised in the use of the highways in order that the rights 
of others be not infringed.^" If the operator sees, or by the 

25 House V. Cramer, 134 la. 374, tion; that Is, by the place, pres- 
112 N. W. 3, 10 L. R. A. (N. S.) ence or absence of other vehicles 
655. and travelers; whether the horse 

26 Porter v. Buckley, 147 Fed. driven is wild or gentle; whether 
140, 141, 78 C. C. A. 138. the conveyance and power used 

27 Fletcher v. Dixon, — Md. are common or new to the road, 
App. — (1908), 68 Atl. 875, 881. and the known tendency of any 

28 Supra, sec. 115. feature to frighten animals." In- 
20 Hall V. Compton, 130 Mo. App. diana Springs Co. v. Brown, 165 

675, 108 S. W. 1122; O'Donnell v. Ind. 465, 74 N. E. 815, 1 L. R. A. 

O'Neil, 130 Mo. App. 360, 109 S. (N. S.) 238. 

W. 815; Nason v. West, 31 N. Y. The degree of care required of 

Misc. 583, 585, 65 N. Y. Supp. 651. either the driver of a horse or the 

The use of traction engines on chauffeur of an automobile is gov- 
the public ways is lawful. Wa- erned by the character of the 
bash, St. L. & P. R. Co. v. Farver, agency employed. Wright v. 
Ill Ind. 195, 199, 12 N. B. 296, 60 Crane, 142 Mich. 508, 106 N. W. 
Am. Rep. 696; Gilbert v. Flint & 71, 12 Detroit Leg. N. 794. 
P. M. R. Co., 51 Mich. 488, 47 Am. What is reasonable care as ex- 
Rep. 592; Macomber v. Nichols, 34 acted by the law is to be deter- 
Mich. 212, 22 Am. Rep. 522. mined from the extent of danger 

30 "The quantum of care re- incident to the use of the respec- 

quired is to be estimated by the ex- tive vehicles. Merely running an 

igencies of the particular situa- automobile on the highway while 
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§168 



exercise of ordinary care should see, that a horse is becoming 
frightened by his automobile, it is his duty to do whatever is 
reasonable and necessary under the circumstances to avoid an 
accidental 

It is the duty of the operator, when he sees that his advance 
is endangering the occupants of a carriage he is meeting, to 
check or stop his machine until such danger is averted, without 
regard to any negligence on the part of the occupants of the 
carriage.'^ And he is charged with the knowledge that horses 
may be frightened by the noise made by his machine, and he 
must exercise care accordingly .^s The fact that it is necessary 
for him to keep his eyes and attention fixed on the track of the 
road to enable him to guide the machine safely by a carriage 
and to avoid holes and other obstructions, is no excuse for him 
not heeding the fright of the horses drawing a carriage which 
he is meeting.^* 

The person in charge of an automobile when meeting horse- 
drawn vehicles must use good judgment and be guided by the 
exigencies of the occasion. It may be necessary not only to 
stop the automobile at the side of the road to allow the other 



horses are telng driven thereon 
does not authorize an inference of 
negligence on the part of the op- 
erator of the automobile. O'Don- 
nell V. O'Neil, 130 Mo. App. 360, 
109 S. W. 815. 

31 Christy v. Elliott, 216 111. 31, 
50, 74 N. E. 1035, 1 L. R. A. (N. 
S.) 215, 108 Am. St. Rep. 196; Ho- 
rak V. Dougherty, — la. — (1908), 
114 N. W. 883; Towle v. Morse, 
103 Me. 250, 68 Atl. 1044. 

"When one drives so dangerous 
a machine through the public 
thoroughfares it is incumbent 
upon him to exercise correspond- 
ing care that the safety of the 
traveling public is not endangered 
thereby." Gregory v. Slaughter, 
124 Ky. 345, 99 S. W. 247, 8 L. R. 
A. (N. S.) 1228. 

32McIntyre v. Orner, 166 Ind. 
57, 68, 76 N. B. 750, 4 L. E. A. 



(N. S.) 1130, 117 Am. St. Rep. 
359. 

"If defendant knew, or could 
have known by the exercise of or- 
dinary care, that the machine in 
his possession and under his con- 
trol had so far excited plaintiff's 
horse as to render him dangerous 
and unmanageable, it was his 
duty to have stopped his automo- 
bile, and taken such other steps 
for plaintiffs safety as ordinary 
prudence might suggest." Shin- 
kle V. McCullough, 116 Ky. 960, 25 
Ky. L. Rep. 1143, 77 S. "W. 196, 
105 Am. St. Rep. 249. 

33 House V. Cramer, 134 la. 374, 
377, 112 N. W. 3, 10 L. R. A. (N.' 
S.) 655. 

s^McIntyre v. Orner, 166 Ind. 
57, 67, 76 N. E. 750, 4 L. R. A. 
(N. S.) 1130, 117 Am. St. Rep. 359. 
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conveyance to pass, but to stop the running of the motive 
power to prevent the frightening of the horses by the noise.*^ 

Chief Justice Cooley, in a case involving the use of traction 
engines on the highway, said: "Horses may be, and often are, 
frightened by locomotives in both town and country, but it 
would be as reasonable to treat the horse as a public nuisance 
from his tendency to shy and be frightened by unaccustomed 
objects, as to regard the locomotive as a public nuisance from 
its tendency to frighten the horse. The use of the one may 
impose upon the manager of the other the obligation of addi- 
tional care and vigilance beyond what would otherwise be 
essential. ' '^^ 

§169. Same— Illustratioiis. The plaintiff was driving a 
horse which became frightened at an approaching automobile, 
he got out of the vehicle, held his horse by the bit and mo- 
tioned the operator of the automobile, who stopped his machine 
but started up again towards the horse. The horse became 
unmanageable and reared and plunged while the plaintiff 
struggled to control it; the operator drove his automobile on 
very near and past the horse, which, in its fright, overturned 
the vehicle and the plaintiff was injured. It was held that a 
finding of negligence was justified.^'' 

The plaintiff and his sister were riding in an open wagon 
drawn by one horse, and on seeing the defendant coming to- 
wards them in an automobile, the sister gave the statutory 
signal to defendant to stop by raising and motioning with the 
hand. The defendant disregarded the signal and ran the auto- 
mobile out of the highway two or three rods into a dooryard. 
The plaintiff was thereby induced to believe he could drive 
along in safety, but the automobile unexpectedly turned and 
reappeared in the highway directly in front of him, frighten- 
ing his horse and causing personal injuries to the plaintiff. 
It was declared that the jury were justified in finding defend- 
ant negligent.^* 

In an action for damages caused by the plaintiff's horse 
being frightened at defendant's automobile it was held that 

3S*Rochester v. Bull, 78 S. C. st Murphy v. Wait, 102 N. Y. 
249, 58 S. E. 766; Murphy v. Wait, App. Div. 121. 
102 N. Y. App. Div. 121. ssTowle v. Morse, 103 Me. 250, 

36 Macomher v. Nichols, 34 Mich. 68 Atl. 1044. 
212, 220, 22 Am. Rep. 522. 
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there was some evidence to justify a finding for the plaintiJf 
where it appeared that the autoniobile was of somewhat crude 
and unusual construction, and was propelled by steam gen- 
erated by a gasoline burner; that it gave forth a loud puffing 
noise, and could be heard for two blocks, and that the odor 
was pronounced ; that steam or smoke issued from the exhaust, 
and that teams had been frightened by it, and at the time of 
the accident was driven past plaintiff's horse at the rate of ten 
or twelve miles an hour and did not moderate its speed until 
the horse became frightend.^® 

Where the evidence showed that an automobile was driven 
on a public highway at the rate of twenty miles an hour, mak- 
ing a noise that could be heard several hundred yards away; 
that the driver, seeing a horse which he was meeting hitched 
to a buggy, rearing and plunging, without any other apparent 
cause, failed to stop his machine or slacken its speed, and the 
horse in his fright overturned the buggy and injured the occu- 
pants, it was held that there was sufficient evidence to support 
a finding that the defendant was negligent.*" 

An automobile approached meeting a horse at the rate of 
three or four miles an hour, the driver of the horse gave no 
signal, and there was nothing in the conduct of horse or 
driver to indicate that the horse was likely to become fright- 
ened at the automobile. When the automobile reached a point 
opposite the horse and five feet distant therefrom, the horse 
became frightened and overturned the carriage to which it was 
hitched. Such was held not to amount to negligence on the 
part of the automobile operator as a matter of law.*^ 

§ 170. Same — Statutory duty. In all cases the provisions 
of the state statutes relative to the operation of automobiles on 
the public highways must be observed. Thus, where a statute 
required that the driver of an automobile approaching any 
vehicle drawn by horses shall operate, manage and control the 
same in such a manner as to exercise every reasonable precau- 
tion to prevent the frightening of such horses and to insure 
the safety and protection of the person driving the same, and 
that every automobile shall be provided with a suitable bell, 

39 Mason v. "West, 61 N. Y. App. 165 Ind. 465, 74 N. E. 615, 1 L. R. 
Div. 40, 70 N. Y. Supp. 478. A. (N. S.) 238. 

*o Indiana Springs Co. v. Brown, ^i Davis v. Maxwell, 108 N. Y. 

App. Div. 128, 96 N. Y. Supp. 45. 
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horn or other means of signaling, and it was shown that the 
defendant, approaching from the rear, ran his automobile to 
within ten feet of the left hind wheel of the plaintiff's wagon 
without sounding a warning of his approach, and plaintiff's 
horse became frightened and injured the plaintiff, it was held 
that, in view of the provisions of the statute, the jury were 
warranted in finding for the plaintiff.* ^ 

In an action for damages due to the frightening of the plain- 
tiff's horse by defendant's automobile, where it was shown that 
the defendant failed to comply with his statutory duty to go 
to the side of the road with his automobile and remain station- 
ary until the plaintiff could pass with his horse after he was 
aware that the plaintiff's horse was frightened; it was declared 
sufficient to take the case to the jury.** 

Where a statute authorizing the driver of an automobile to 
pass another vehicle on the highway at the rate of eight miles 
an hour when no signal is given by the other person, he is 
bound to exercise reasonable care and caution to avoid injur- 
ing the other. The maintenance of such rate of speed at such 
time may amount to negligence even though no signal is re- 
ceived.** 

§171. Injuries to pedestrians. Pedestrians and operators 
of automobiles have equal rights in the public highways, but 
each must exercise his rights with a due regard for the rights 
of the other.* ^ A pedestrian is bound to use ordinary care for 
his own safety, and if he is injured by an automobile without 
any fault on the part of the operator he cannot recover.*® Thus, 
where the plaintiff saw the defendant's automobile, which was 
traveling at a moderate rate of speed and started across the 
street without looking for it again, and ran into the automobile 
which caused the injuries complained of, a finding for the 
plaintiff was reversed.*'^ 

But where the defendant drove his automobile at a negligent 

42 Gifford V. Jennings, 190 Mass. ^s Supra, sec. 124. 

54, 76 N. E. 233. See also. Murphy *« Polsky v. New York Transp. 

V. Wait, 102 N. Y. App. Div. 121, Co., 96 N. Y. App. Div. 613, 88 

123. N. Y. Supp. 1024; West v. New 

43 Fletcher v. Dixon, — Md. App. York Transp. Co., 94 N. Y. Supp. 
— (1908), 68 Atl. 875, 879. 426. 

*4 Davis V. Maxwell, 108 N. Y. i^West v. New York Transp. 
App. Div. 128, 131, 96 N. Y. Supp. Co., 94 N. Y. Supp. 426. 
45. 
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rate of speed around the rear, and in the same direction, of 
a street car where he found the plaintiff directly in his path 
and so close to him that he could not by any sort of diligence 
stop his automobile in time to prevent a collision and the con- 
sequent injury to the plaintiff, he was held responsible for such 
injuries.*® 

A finding for the plaintiff was properly sustained where it 
appeared that the plaintiff was on the pavement in the act of 
stepping into the street, having one foot on the curb, when the 
defendant by reckless mismanagement, or by inexperience, 
caused his automobile to run upon the curb where the plaintiff 
was standing, inflicting the injuries complained of.** 

So too, in a case where it was shown that the defendant, who 
was steering a disabled automobile which was being hauled 
through the streets by another automobile by means of a rope 
about ten feet long connecting the two, gave plaintiff permis- 
sion to cross the rope while the automobiles were stopped tem- 
porarily; and as plaintiff was in the act of stepping over the 
rope the forward automobile started up a few inches, raising 
the rope and tripping her so that she fell and was injured, it 
was held that it could not be said that the defendant was 
negligent in failing to warn the chauffeur of the forward ma- 
chine that the plaintiff was about to pass where no facts were 
shown which could have led the defendant to anticipate that 
the forward machine would move ; and further, that the chauf- 
feur of the forward machine was not negligent in moving the 
automobile when he was ignorant that such a movement would 
be likely to injure anyone.^" 

In the use of the public ways, a pedestrian is not bound to be 
continuously looking and listening to ascertain if automobiles 
are approaching, under the penalty that upon failing to do so, 
if he is injured, his negligence must be conclusively presumed."^ 

So, one who alights from a street car and starts to cross 
the intervening space between the car and the street curb 
without looking both ways of the street before starting, and 
is struck by an automobile at the second or third step he takes 

*8 Gregory v. Slaughter, 124 Ky. 5o Titus v. Tangeman, 116 N. Y. 
345, 99 S. W. 247, 8 L. R. A. (N. App. Div. 487. 
S.) 1228. Bi Hennessey v. Taylor, 189 

10 May V. Allison, 30 Pa. Super. Mass. 583, 76 N. E. 224, 3 Li. R. 
Ct. 50. A. (N. S.) 345. See also, Robbins 
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from the car, is not negligent as a matter of law, but the 
question is one of fact to be determined from all the circum- 
stances.^^ 

§ 172. Laborers in street. The rights of a laborer whose 
duties require him to be in that part of the street used by ve- 
hicles, with respect to such vehicles cannot be determined by 
the same rules applicable to pedestrians with no occupation 
requiring their presence in that part of the street. Not that he 
is bound to exercise any less care, but because the care to be 
exercised must be determined from a different standpoint. His 
care or want of care is a fact to be determined from all the 
circumstances surrounding him at the time.^^ 

Persons using the streets as travelers are bound to exercise 
reasonable care not to injure one who is rightfully working 
in the street.^* And the workman in the street is not bound 
to neglect his work in order to avoid injury due to the want of 
ordinary care on the part of the drivers of vehicles. ^^ Thus, in 
a case where it appeared that the plaintiff was engaged in oiling 
street car tracks; that he was facing in the direction from 
which a car, or vehicle obeying the law of the road, would ap- 
proach; that he was walking backward while at work; that 
he heard no warning; that the defendant's automobile ap- 
proached from behind and struck and injured him, it was de- 
clared that the jury were justified in finding for the plaintiff.^^ 

While such laborer cannot exercise the same care while in the 
street as others, he is bound to exercise reasonable care to avoid 
the dangers by which he is surrounded, and if actually guilty 
of contributory negligence he cannot recover for his injuries.^'' 

V. Springfield St. R. Co., 165 Mass. Cal. App. — (1908), 94 Pac. 777. 

30. 54 Quirk V. Holt, 99 Mass. 164, 

52Garside v. New York Transp. 96 Am. Dec. 725; Riley v. Farnum, 

Co., 146 Fed. 588, 157 Fed. 521. 62 N. H. 42; Smith v. Bailey, 14 

See also, 'Williams v. Grealy, 112 N. Y. App. Div. 283; Anselment v. 

Mass. 79, 82; Moebus v. Herr- Daniell, 4 N. Y. Misc. 144; Ford 

mann, 108 N. Y. 349, 15 N. B. 415, v. Whiteman, 2 Pennew. Del. Rep. 

2 Am. St. Rep. 440; Shapleigh v. 355, 45 Atl. 543. 

Wyman, 134 Mass. 118; Stringer bb Anselment v. Daniell, 4 N. Y. 

V. Frost, 116 Ind. 477, 19 N. E. Misc. 144; Smith v. Bailey, 14 N. 

331, 2 L. R. A. 614, 9 Am. St. Y. App. Div. 283. 

Rep. 875. '6 King v. Green, — Cal. App. — 

Bs Clark V. Bennett, 123 Cal. 275, (1908), 94 Pac. 777. 

55 Pac. 908; King v. Green, — s 7 Campbell v. Wood, 22 N. Y. 
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§ 173. Accidents between street crossings. While one may 
cross a city street wherever he may see fit, and drivers of ve- 
hicles are bound to be watchful at all points for pedestrians, 
not only at the cross-walks, but in all parts of the streets,^* 
and one crossing a street has a right to assume that others will 
exercise reasonable care for his safety,^® still, it has been held, 
in an action for the death of a boy who was struck by an auto- 
mobile, that the fact that the accident happened at a point 
between crossings, was proper for the consideration of the jury 
on the issue of negligence.^" But the act of crossing a street 
between crossings is not of itself negligent, but merely a point 
to be considered in connection with all the other evidence. 

§ 174. Leaving automobile unattended in the highway. It 
is not necessarily an act of negligence to leave an automobile 
unattended in a public road or street. Thus, where the defend- 
ant's chauffeur left his automobile standing in the street, and, 
after turning off the power and applying the brake, went into 
a neighboring house on an errand, and during his absence two 
small boys started the machine which collided with and in- 
jured the plaintiff's horse and wagon, it was held that the de- 
fendant was not liable, because it was not negligence to so 
leave the automobile, and that the intervening act of third per- 
sons was the proximate cause of the injury .«i 

§ 175. Collisions between automobiles and other vehicles. 
The automobile is not entitled to the right-of-way over other 
vehicles,^^ and in fixing the responsibility for a collision be- 
tween it and another vehicle the same rules of law govern the 
use of each. 

For illustration: In an action for damages for personal in- 
juries, where the evidence showed that the defendant, while 
driving in his automobile on a city street, came up behind 
the plaintiff, who was going in the same direction on a bicycle, 
and ran into plaintiff's bicycle, upsetting him and crushing 

App. Div. 599; Smith v. Bailey, 69 Hyde Park v. Gay, 120 Mass. 

14 N. Y. App. Div. 283, 43 N. Y. 589; Franke v. St. Louis, 110 Mo. 

Supp. 856. 516, 528, 19 S. W. 938; Newson 

58 Stringer v. Frost, 116 Ind. v. New York Central R. Co., 29 N. 

477, 9 Am. St. Rep. 875; Winters Y. 383. 

V. Kansas City Cable Co., 99 Mo. soThies v. Thomas, 77 N. Y. 

509, 517, 17 Am. St. Rep. 591; Supp. 276, 281. 

Moebus V. Herrmann, 108 N. Y. si Berman v. Schultz, 40 N. Y. 

349, 352, 15 N. E. 415, 2 Am. St. Misc. 212. 

Rep. 440. 82 Supra, sec. 120. 
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his leg, it was lield that the jury properly found defendant 
guilty of negligence.*^ 

Evidence that defendant's automobile, at the time it collided 
with another vehicle, was being driven at dangerous rate of 
speed, without lights, on a dark night, and without sounding 
the horn, and that the chauffeur turned to the left when meet- 
ing the other vehicle instead of to the right contrary to statute, 
was held to constitute a primafacie case of negligence on the 
part of the defendant.** 

Where the drivers of two heavily loaded trucks had stopped 
their teams near the center of the road to rest them, and the 
operator of an automobile attempted to pass them when it was 
too dark to see the trucks without the aid of the automobile 
lights which, owing to a curve in the road and being on grade, 
did not disclose the front truck until too late to avoid a col- 
lision, the accident was declared to be due to the automobile 
operator's negligence.*^ 

§ 176. Street car striking automobile — ^Dlustrations. In an 
action for injuries due to the plaintiff's automobile being struck 
by the defendant's car, it appeared that the plaintiff had 
stopped his automobile between the car track and the street 
curb on account of a crowd of foot travelers; that defendant's 
car, moving slowly and under the complete control of the 
motorman, turned the corner near the automobile; that the 
body of the car cleared the automobile but, in the turn, the 
steps, which were at the center of the car, struck the plain- 
tiff's automobile. The plaintiff testified that he thought he was 
far enough away for the car to pass, and that he could have 
moved farther away had he known he was too close; that 
when he saw the step would strike the automobile he tried to 
attract the motorman 's attention, but without avail, but did 
not try to move his automobile out of the way. The motorman 
saw the plaintiff, but the plaintiff was in a better position than 
the motorman to determine whether there was room to pass, 
he gave no signal to the contrary, and the motorman had a 
right to presume that there was no danger of a collision. It 
was held that the defendant's motorman was not negligent.** 

63 Heath v. Cook, — R. I. — 8b Lorenz v. Tlsdale, 111 N. Y. 
(1907), 68 Atl. 427. Supp. 173. 

64 McPern v. Gardner, 121 Mo. «8 Sharpnaok v. Des Moines City 
App. 1, 9, 97 S. W. 972. R. Co., — la. — (1908), 115 N. 
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In an action against a street railroad company for injuries 
to an automobile which was struck by a car, it was shown that 
the motorman of a stalled street ear motioned to the operator 
of an automobile to cross the tracks in front of the car. The 
operator of the automobile stood up and saw another car with 
which he later collided approaching at a distance of about 
seventy-five feet, and, nevertheless, proceeded to cross the 
track at slow speed and the automobile was hit by the car and 
damaged. Held : that the act of the motorman in signaling the 
operator was not negligent ; it not appearing that the motorman 
was acting for the general operation of the road, or that he 
meant more than that there was room to pass in front of his 
car and that he woul(| wait.®'' 

In an action to recover for damages to the plaintiff's auto- 
mobile, caused by its being struck by the defendant's electric 
car, it appeared that, when the automobile was struck, the 
plaintiff, in order to turn the automobile around, was back- 
ing it in a semicircle upon the defendant's tracks on a street 
fifty feet wide, there being a distance of thirteen feet six in- 
ches between the curb and the nearest rail of the tracks ; that 
there was an unobstructed view for one hundred feet from 
where the automobile stood before it was started backward, 
up the tracks to a station; that previous to the accident the 
car had stopped at the station ; that it was dusk, but that there 
were no lights on either the automobile or the car; that the 
plaintiff knew there was a car due at that place about that 
time, and before starting back plaintiff had looked back but 
did not see the car. He did not look again until the automo- 
bile reached the tracks and was struck by the car. It was de- 
cided that the plaintiff was not in the exercise of due care 
because, since he did not see the car when he looked, he must 
have looked carelessly, and because he failed to look backward 
after the automobile had started towards the tracks.®* 

§177. Negligence in crossing bridge with great weight. 
Persons and municipal corporations whose duty it is to con- 
struct and maintain bridges as a part of the public highways 

W. 475. Citing; Beem v. Tama & s^Hirsch v. Interurban St. R. 
T. El. R. & L. Co., 104 la. 563, Co., 94 N. Y. Supp. 330. 
566, 73 N. W. 1045; Hayden v. 88 Birch v. Athol & Orange St. 
Fair Haven & W. R. Co., 76 Conn. R. Co., 198 Mass. 257, 84 N. E. 
355, 364, 56 Atl. 613. 310. 
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are bound to guard against injuries resulting from a reason- 
able, proper and probable use of the same.^® But tbey are 
not bound to anticipate that they will be used in an unusual 
and extraordinary manner either by crossing with a very 
great and unusual weight or at a high rate of speed.''" Ordi- 
narily it would probably not amount to negligence per se to 
attempt to cross a bridge on a public highway with even the 
heaviest of the automobiles in common use. It was held not 
to be negligence perse to attempt to cross a bridge with a 
traction engine, with a water tank and threshing machine at- 
tached.''^ 

§ 178. Care required at railroad crossings. It is the duty 
of one approaching a railroad crossing to exercise ordinary- 
care and prudence to ascertain whether or not a train is ap- 
proaching; and if he knows, or by the exercise of ordinary 
care and prudence could know, of the near approach of a train, 
it is his duty to stop and allow it to pass before attempting to 
cross.''^ 

The general i-ule is that one should, ordinarily, stop as well 
as look and listen when about to cross a railroad track. But 
it is not in all cases an arbitrary and absolute requirement. 
One must look and listen, but if the stopping does not aid 
these functions, he need not stop.''* One is bound to use his 

89 Gregory v. Adams, 14 Gray life, not only against the acts of 

(Mass.) 242. its servants, but against his own 

'0 McCormick v. Washington, ll2 suicidal negligence." Noakes v. 

Pa. St. 185, 196. New York Central & H. R. R. Co., 

71 Wabash v. Carver, 129 Ind. 121 N. Y. App. Div. 716, 719, 106 
552, 29 N. E. 25, 13 L. R. A. 851. N. Y. Supp. 522, quoting from 

72 Cincinnati, New Orleans & T. Gorton v. Erie R. Co., 45 N. Y. 
P. R. Co. V. Champ, 31 Ky. L. 660. 

Rep. 1054, 1057, 104 S. W. 988. The duties of a railroad com- 

If by a proper use of his facul- pany and a traveler are reciprocal. 

ties he could have escaped injury Louisville & N. R. Co. v. Taylor, 

and failed to do so, and is injured, 31 Ky. L. Rep. 1142, 1144, 104 S. 

he is chargeable with contributory W. 776; Cincinnati, New Orleans 

negligence. McCanna v. New Bng- & T. P. R. Co. v. Champ, 31 Ky. 

land R. Co., 20 R. I. 439, 39 Atl. L. Rep. 1054, 104 S. W. 988; 

891, 10 Am. & Eng. R. Cas. (N. S.) Southern R. Co. v. Haasbrough, 

485. 107 Va. 733, 741, 60 S. E. 58; 

"He may not shut his eyes and Pendroy v. Great Northern R. Co., 

stop his ears, and rush on regard- — N. D. — (1908), 117 N. W. 531, 

less of the peril, and hold the rail- 535. 

road company as the insurer of his 's Esler v. Wabash R. Co., 109 
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sense of sight or hearing to ascertain if there be danger in 
attempting to cross the tracks of a railroad. The circumstances 
may not require that he both look and listen, but common 
prudence requires that he do one or the other, and a failure 
to do so renders his act negligence in law.^* 

Thus, where deceased was fatally injured by driving his au- 
tomobile in front of a train at a crossing where a view of the 
track for a distance of three hundred and forty feet in the 
direction from which the train was approaching could be had 
one hundred feet before reaching the railroad; and at a dis- 
tance of sixty feet from the track a view of the track could 
be had for thirteen hundred feet, and twenty-two feet from the 
track the road could be seen a distance of two miles, he was 
held guilty of gross negligence.''^ 

A person must not only look and listen but he must do so at 
a time when to look and listen is effective.'^® If there is any- 
thing to obstruct his view he should stop until he can ascertain 
whether he can cross with saf etyJ^ 



Mo. App. 580, 584, 83 S. W. 73; 
Campbell t. St. Louis & S. R. Co., 
175 Mo. 161, 174, 75 S. W. 86; 
Schum V. Pennsylvania R. Co., 107 
Pa. St. 8, 12. 

'!i Kentucky: Louisville & N. R. 
Co. V. Taylor, 31 Ky. L. Rep. 1142, 
1144, 104 S. W. 776. 

Massachusetts: Hennessey v. 
Taylor, 189 Mass. 583, 586, 76 N. 
E. 224, 3 L. R. A. (N. S.) 345. 

Missouri: Schmidt v. Missouri 
Pacific R. Co., 191 Mo. 215, 229, 
90 S. W. 136, 3 L. R. A. (N. S.) 
196. 

New York: Baxter v. Troy & 
Boston R. Co., 41 N. T. 502. 

Virginia: Southern R. Co. v. 
Hansbrough, 107 Va. 733, 742, 60 
S. E. 58. 

76 Turck V. New York Central & 
H. R. R. Co., 108 N. Y. App. Div. 
142, 95 N. Y. Supp.-UOO. 

76 Southern R. Co. v. Hans- 
brough, 107 Va. 733, 742, 60 S. 
B. 58. 



77 Chase v. Maine Central R. Co., 
167 Mass. 383, 388; Turck v. New 
York Central & H. R. R. Co., 108 
N. Y. App. Div. 142, 95 N. Y. Supp. 
1100, 1102; Young v. New York, 
L. E. & W. R. Co., 107 N. Y. 500, 
505, 14 N. B. 434; McCanna v. 
New England R. Co., 20 R. I. 439, 
442, 39 Atl. 891, 10 Am. & Eng. 
R. Cas. (N. S.) 485. 

"If he could not see an ap- 
proaching train because his view 
was obstructed ordinary care for 
his own safety required him to 
stop in order that his hearing 
should not also be obstructed." 
Pepper v. Southern Pacific Co., 105 
Cal. 389, 399, 38 Pac. 974. 

If a person is under physical 
infirmity, that imposes upon him 
the duty of increased vigilance in 
the employment of the faculties he 
possesses. Fusili v. Missouri , Pa- 
cific R. Co., 45 Mo. App. 535, 543; 
Purl V. St. Louis, K. C. & N. R. 
Co., 72 Mo. 168, 172. 
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§ 179. Violation of statute or ordinance as constituting 
negligence. The violation of a statute or ordinance does not 
of itself constitute negligence.'^* So, the operation of an auto- 
mobile in violation of a city ordinance is not in and of itself 
negligence.'^* But the violation of a statute or ordinance is evi- 
dence of negligence to be considered by the jury with all other 
evidence.*" Thus a failure to turn an automobile to the right 
when driving on the public highway on meeting another con- 
veyance in compliance with the provisions of a statute is prima 
facie evidence of negligence.* ^ But one is liable for the viola- 
tion of a statute requiring travelers on the highway to turn to 
the right, only when such violation results in damage, and then 
only when it is the proximate cause of the damage.*^ And 
the violation of an ordinance on the part of a plaintiff, to defeat 
his recovery, must have contributed to the injury.** The viola- 
tion of an ordinance by the plaintiff will not defeat a recovery 
if the defendant could have, by the exercise of ordinary care, 
avoided the injury.** 

The mere fact that an automobile was being driven at a pro- 
hibited rate of speed when it caused an injury to a person, does 
not render the owner liable unless the rate of speed was the 
proximate cause of the injury.*^ 

There are cases, however, holding that a violation of a speed 
ordinance is negligence per se, but that it affords one no cause 

78 Needy v. Littlejohn, — la. — 208; Beisegel v. New York Central 
(1908), 115 N. W. 483, 485; Mc- R. Co., 14 Abb. Pr. (N. S.) (N. 
Carragher v. Proal, 114 N. Y. App. Y.) 29, 34. 

Div. 470, 477, 100 N. Y. Supp. 208; si Cook v. Fogarty, 103 la. 500, 

Knupfle V. Knickerbocker Ice Co., 72 N. W. 677, 39 L. R. A. 488. 

84 N. Y. 488; McGrath v. New sz Needy v. Littlejohn, — la. — 

York Central & H. R. R. Co., 63 (1908), 115 N. W. 483, 485. 

N. Y. 522, 531. sa Broschart v. Tuttle, 59 Conn. 

79 McCarragher v. Proal. 114 N. 1, 21 Atl. 925, 11 L. R. A. 33. 

Y. App. Div. 470, 100 N. Y. Supp. 84 Steele v. Burkhardt, 104 Mass. 

208. 59, 6 Am. Rep. 191; Kearns v. 

80 Chicago & Joliet E. R. Co. v. Snowden, 104 Mass. 63. 
Freeman, 125 111. App. 318, 322; as Southern R. Co. v. Hans- 
United States Brewing Co. v. Stol- brough, 107 Va. 733, 60 S. E. 58. 
tenberg, 211 111. 531, 537, 71 N. E. See also, Schmidt v. Missouri Pa- 
1081; Cook V. Fogarty, 103 la. 500, cific R. Co., 191 Mo. 215, 228, 90 
72 N. W. 677, 39 L. R. A. 488; S. W. 136, 3 L. R. A. (N. S.) 
McCarragher v. Proal, 114 N. Y. 196. 

App. Div. 470, 477, 100 N. Y. Supp. 
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of action unless such violation was the proximate cause of the 
injury complained of.*^ 

§ 180. Negligence of chauffeur not imputable to passenger. 
The negligence of the operator of an automobile is not attrib- 
utable to a passenger where the passenger has nothing to do 
with the management and control of the machine.^^ If such 
passenger is injured he is to be judged by the duty that the 
law imposes upon him under the circumstances existing at the 
time of the accident.*® 

One who accepts an invitation to ride with a driver is not 
chargeable with his negligence, provided there was no negli- 
gence on account of the character or condition of the driver, 
or the safety of the vehicle, or otherwise.** And one unac- 
quainted with the operation or management of an automobile 
who was riding with one whom he knew to be an experienced 
chauffeur, there being no mutuality in a common enterprise 
between them, could not be charged with the negligence of such 
chauffeur.90 

§ 181. Passenger is bound to exercise due care. While the 
negligence of the operator of an automobile is not chargeable 
to a passenger, still the passenger is bound to exercise such 
care for his own safety as the exigencies of the situation re- 
quire.^i The vigilance of one passenger will not relieve a fel- 

86 Hutchinson v. Missouri Pa- affirmed 190 N. Y. 559, 83 N. E. 
cific R. Co., 161 Mo. 246, 253; 1134. 

Eswin V. St. Louis, Ir. Mt. & S. ssNoakes v. New York Central 

K. Co., 96 Mo. 290, 295; Schlerethi & H. R. R. Co., 121 N. Y. App. 

V. Missouri Pacific R. Co., 96 Mo. Div. 716, 719, 106 N. Y. Supp. 522. 

509, 515; Moore v. St. Louis Tran- ss Robinson v. New York Cen- 

sit Co., 95 Mo. App. 728. tral & H. R. R. Co., 66 N. Y. 11. 

87 Sherwood v. New York Cen- «o Chadbourne v. Springfield St. 
tral & H. R. R. Co., 120 N. Y. R. Co., — Mass. — (1908), 85 N. 
App. Div. 639; Read v. New York E. 737. 

Central & H. R. R. Co., 107 N. »i Read v. New York Central & 

Y. Supp. 1068; Noakes v. New H. R. R. Co., 107 N. Y. Supp. 

York Central & H. R. R. Co., 121 1068; Noakes v. New York Central 

N. Y. App. Div. 716, 720, 106 N. & H. R. R. Co., 121 N. Y. App. 

Y. Supp. 522; Hoag v. New York Div. 716, 106 N. Y. Supp. 522; 

Central & H. R. R. Co., Ill N. Y. Routledge v. Rambler Auto. Co., 

199, 202, 18 N. E. 648; Robinson — Tex. Civ. App. — (1906), 95 

V. New York Central & H. R. R. S. W. 749. 

Co., 66 N. Y. 11; Ward v. Brook- See also, Wlwirowski v. Rail- 

lyn Heights R. Co., 119 N. Y. App. road Co., 124 N. Y. 420, 424, 26 

Div. 487, 104 N. Y. Supp. 95, N. E. 1023; Keller v. Erie R. Co., 
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low passenger from the duty of exercising care and prudence 
to avoid injury.^2 

It is the duty of one who is riding in an automobile as a 
passenger, when about to cross a railroad track, to look and 
listen for approaching trains, and to warn the chauffeur of 
the near approach of a train, and prevent him from attempt- 
ing to cross the tracks close in front of the train, and a failure 
to perform this duty amounts to negligence.®^ But this rule 
does not apply where the passenger is seated away from the 
operator, or is separated from him by an enclosure, and is 
without opportunity to discover danger and to inform the 
operator of it.^* 

Whether or not a passenger has been guilty of negligence 
depends, like any other question of negligence, upon all the 
circumstances of the particular case. Thus, the plaintiff, a 
female, sixteen years of age, was riding on the rear seat of a 
two-seated automobile, being seated between her mother and 
a gentleman. The chauffeur, who was a competent operator, and 
plaintiff's father occupied the front seat. The automobile 
was struck by a train and plaintiff seriously injured. It was 
held that, considering her age, sex and all the surrounding 
circumstances at the time of the accident, plaintiff's failure to 
look up and down the track at the crossing for an approach- 
ing train, as constituting contributory negligence, was a ques- 
tion for the jury .95 

Likewise, in a ease where the evidence showed that the 
plaintiff's intestate, who was sixteen years of age, was riding 
in an automobile at the invitation of the operator; that he 
had never ridden in an automobile before; that he was en- 
tirely unfamiliar with the vehicle, and that he knew he was 
riding with an older person whom he knew was familiar with 
its operation and fully able to manage and control it, it was 
held that the jury were justified in finding that the intestate 

183 N. Y. 67, 70, 75 N. B. 965; »3 Read v. New York Central & 

Hoag V. New York Central & H. H. R. R. Co., 107 N. Y. Supp. 1068. 

R. R. Co., Ill N. Y. 199, 203, 18 siBrickell v. New York Central 

N. E. 648; Brickell v. New York & H. R. R. Co., 120 N. Y. 290, 

Central & H. R. R. Co., 120 N. Y. 24 N. E. 449, 17 Am. St. Rep. 648. 

290, 24 N. E. 449, 17 Am. St. Rep. ooNoakes v. New York Central 

648. & H. R. R. Co., 121 N. Y. App. 

92 Wiwlrowski v. Railroad Co., Div. 716, 106 N. Y. Supp. 522. 
124 N. Y. 420, 424, 26 N. E. 1023. 
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was not guilty of negligence when the automobile was struck 
by a train under circumstances which rendered the operator 
guilty of contributory negligence.*® 

If a passenger urges the chauffeur to go at a high rate of 
speed, or acquiesces in such demands on the part of his com- 
rades, and if the chauffeur is thereby induced to go at an un- 
safe rate of speed, and an accident occurs by reason thereof, 
then his negligence will be held to have contributed to the 
result and he cannot recover for injuries so received.*^ 
But where the plaintiff was a guest of the defendant, and 
was injured by the automobile in which they were riding being 
run at a high rate of speed around a curve which threw plain- 
tiff out; and it was shown that the plaintiff was not in a posi- 
tion to direct the operation of the automobile, it was held that 
he was not bound by the demands of the other occupants that 
the operator maintain a high rate of speed, unless it be shown 
that he made such demands his own by acquiescing thereto.*"* 

§ 182. Liability of joint tort feasors. Where two or more 
wrongdoers cause an injury to another each is liable for the 
full amount of the damage done.^ There may be several suits 
and judgments, but there can be only one recovery or satis- 
faction.2 But a judgment against one joint wrongdoer without 
satisfaction does not bar an action against another.^ 

In a ease where it appeared that two defendants, each 
mounted on a motor cycle which made a loud noise and 
emitted steam, came up behind the plaintiff, who was driving 
slowly in a wagon, and passed him at a high rate of speed, 
one on either side, causing plaintiff's horse to shy so that his 
wagon wheel struck another wagon and caused plaintiff's in- 
jury, it was held that as the defendants were found to be 
wrongdoers, it made no difference that they were not acting 
in concert, or that it was impossible to determine what por- 
tion of the injury was caused by each ; that if each contributed 
to the injury both were responsible.* 

08 Sherwood v. New York Cen- i Boston & Albany R. Co. v. 

tral & H. R. R. Co., 120 N. Y. Shanly, 107 Mass. 568. 

App. Div. 639. 2 Worcester Co. v. Ashworth, 160 

ojRoutledge v. Rambler Auto. Mass. 186, 189; Elliott v. Hayden, 

Co., — Tex. Civ. App. — (1906), 104 Mass. 180. 

95 S. W. 749. 3 Elliott v. Hayden, 104 Mass. 

osRoutledge v. Rambler Auto. 180. 

Co., — Tex. Civ. App. — (1906), « Corey v. Havener, 182 Mass. 

95 S. W. 749. 250, 65 N. B. 69. 
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183 LAW OF AUTOMOBILES. 

§ 183. Complpng with automobile laws — Presumption. 

Where the laws of a state require that automobiles be regis- 
tered and licensed, the presumption is that the owner of an 
automobile which he is driving on the public highway has com- 
plied with the law in that respect. Thus, in an action against 
a town for damages to an automobile due to a defective high- 
way, it was held that if the defendant relied upon the fact 
that the plaintiff had not complied with the registration laws 
as a defence to the action, the burden was on it to show afflr- 
matively that such was a. fact. If the plaintiff was traveling 
on the highway without having registered his automobile or 
secured a license as an operator, he is not a traveler in the 
legal sense of the word and the town owed him no duty to 
keep the highway in reasonable repair.^ 

B Doherty v. Ayer, 197 Mass. 241, gins v. Boston, 148 Mass. 484, 20 

83 N. E. 677, 14 L. R. A. (N. S.) N. E. 105; Newcomb v. Boston 

816. See also. Temple v. Phelps, Protective Dept, 146 Mass. 596, 16 

193 Mass. 297, 79 N. E. 482; Hig- N. E. 555, 4 Am. St. Rep. 354. 
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§ 184. The subject of damages. "WTiere an individual suf- 
fers injury on account of the negligence of another the remedy 
for such person is an action for damages. The amount of 
damages recoverable depends upon the extent and nature of 
the injuries complained of, and the manner in which they 
were inflicted. The conduct of the wrongdoer may create a 
right in the injured person to damages ia excess of mere com- 
pensation; on the other hand one's rights may be invaded in 
such a manner and the damages arising therefrom amount to 
so little that he would be precluded from recovering anything 
ia excess of a nominal sum. 

The various kinds of damages, together with the measure 
of damages, are considered and explained herein so far as 
they apply to cases arising out of the use of automobiles. 

§185. Damages defined. The word "damages," in legal 
parlance, means the indemnity recoverable by a person who 
has sustained an injury either in his person, property, or rela- 
tive rights, through the act or default of another.^ The word 
has also been defined as follows : 



1 Collins V. East Tennessee V. & 850; Bouvler's 
G. R. Co., 9 Heisk. (Tenn.) 841, "Damages." 
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§ 186 LAW OF AUTOMOBILES. 

"Every loss or diminution of what is a man's own, occa- 
sioned by the fault of another,^ whether this results directly 
to the thing owned, or be but an interference with the right 
which the owner has to the legal and proper use of his own. ' ' * 

"The money given to a man by a jury as a compensation 
and satisfaction for some injury sustained."* 

"The compensation which the law will award for an injury 
done." 5 

"A pecuniary compensation or indemnity, which may be re- 
covered in the courts by any person who has suffered loss, 
detriment, or injury, whether to his person, property or rights, 
through the unlawful act or omission or negligence of an- 
other. "^ 

' ' The definition of damage extends the notion of it beyond a 
man's goods. His life, his limbs, his liberty, and ex- 
emption from pain, his character or reputation, are aU. of them 
his own, in a strict and proper sense ; so that the loss or dimi- 
nution of any of them gives him a right to demand reparation 
from those by whose fault they have been lost or diminished. ' ' ^ 

§ 186. Damages — General consideration. Where one person 
sustains a loss by the wrongful conduct of another, for exam- 
ple, by the negligent operation of an automobile, the law un- 
dertakes to compensate him at the expense of the wrongdoer. 
Originally he could recover only for the actual loss he had 
sustained; damages being based on the idea of a loss to be 
compensated.^ The rule being, that where an injury has been 

2 Aggs V. Shakleford Co., 85 Tex. Thompson v. Morris Canal & B. 

145, 149, 19 S. W. 1085. Co., 17 N. J. L. 480, 482. 

8 Gulf, Colorado & S. F. R. Co. t Ruthf. Inst. B. 1, ch. 22, sec. 1. 

V. Fuller, 63 Tex. 467, 470. "He who has maimed another 

*2 Bl. Com. 438; Pegram v. does not make him full reparation 

Stortz, 31 W. Va. 220, 229. for the damage sustained, unless 

B Kansas City & O. R. Co. v. he pays for the cure, and gives 

Hicks, 30 Kan. 288, 292. him, besides such payment, the 

« Black's Law Diet., tit. "Dam- value of what he has lost by being 

ages." rendered incapable to earn so 

"The recompense that is given much by his labor as he other- 

by a jury to the plaintiff for the wise might have earned if he had 

wrong the defendant hath done not been maimed." Fay v. Parker, 

unto him." Coke upon Littleton, 53 N. H. 342, 354, 16 Am. Rep. 

257A. 270. 

8 Smith V. Sherwood, 2 Tex. 460. 
180 
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sustained, for which the law gives a remedy, that remedy shall 
be commensurate to the injury.® 

But now what are called punitive damages may be recov- 
ered where there is an element of fraud, malice, oppression, or 
wanton disregard in the wrong done.^" These are damages 
which are awarded in addition to actual compensation on ac- 
count of the character of the wrongful act. 

No right to damages arise where there has been no wrong. 
For the sufferer by accident or by the innocent or rightful 
act of another cannot claim indemnity for his misf ortune.^ ' 
And the act complained of must be the violation of some duty 
owed to the complaining party, else he is not entitled to dam- 
ages,^ ^ for where there is no duty there can be no wrong. Fur- 
ther, to constitute a right to recover damages the party claim- 
ing damages must have sustained a loss;!^ the party against 
whom they are claimed must be chargeable with the loss,i* 
and the loss must be the natural and proximate consequence 
of the wrong.15 

Thus, if an automobile was being driven at an unlawful 
rate of speed when it caused an injury to a person no lia- 
bility arises on account of such excessive speed unless it was 
the proximate cause of the injury. ^^ 

§ 187. General dasnages. General damages are such as the 
law presumes to necessarily result from the injury complained 
of, and may be recovered under a general allegation of dam- 
ages.^ ''^ They have been said to be such as the jury may give 
when the judge cannot point out any measure by which they 
are to be assessed except the opinion and judgment of a rea- 

Rockwood V. Allen, 7 Mass. 660, 662, 72 Pac. 283, 14 Am. Neg. 

254; Bartholomew v. Bentley, 15 Rep. 41. 

Ohio 659, 45 Am. Dec. 596. i* Collins v. East Tennessee, V. 

10 New Orleans, J. & G. N. R. & G. R. Co., 9 Heisk. (Tenn.) 841, 
Co. v. Stratham, 42 Miss. 607, 611; 850. 

Milwaukee & St. Paul R. Co. v. is Chamberlain v. Porter, 9 

Arms, 91 U. S. 489. Minn. 260, 266; Wisner v. Barber, 

11 Marshall V. Welwood, 88 N. J. 10 Oreg. 342, 344; Tomlinson v. 
L. 339. Derby, 43 Conn. 562, 567. 

12 Strong V. Campbell, 11 Barb. i« Southern R. Co. v. Hans- 
(N. Y.) 135. brough, 107 Va. 733, 60 S. E. 58. 

13 Where a legal right has been i? Georgia: Kenny v. Collier, 79 
violated the law will presume Ga. 743, 745, 8 S. E. 58. 
nominal damages. Western Un- Illinois: Olmstead v. Burke, 25 
Ion Tel. Co. v. Lawson, 66 Kan. 111. 86, 88. 
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sonable man.i* They are those which necessarily result, such 
as the loss o-f an article of property, or the endurance of pain 
consequent upon having one's limb fractured.^® 

§ 188. Special damages. Special damages are such as 
naturally and proximately, but not necessarily, result from 
the act or default complained of, but are not such as the law 
will imply.^" They must be specially pleaded, and are super- 
added to general damages axising from an act injurious in 
itself. 21 

It is often very difficult to distinguish general from special 
damages. The necessary result of ah injury is often and 
easily confounded with the natural and proximate result, and 
all legal damages, whether general or special, must naturally 
and proximately result from the act or default complained 
of. It is difficult to lay down any general rule by which to 
determine when the law implies the damage and when it does 
not. It would seem however that when the consequences of 
an injury are peculiar to the circumstances and condition of 
the injured party, the law could not imply the damage simply 
from the act causing the injury.^^ The loss of earnings, the 
loss of one's business, the loss of one's place as servant or 
agent, are special damages, and cannot be shown under a 
general allegation of damages.** 

§ 189. Actual or compensatory damages. Actual or compen- 
satory damages are such losses as are actually sustained and 
are not susceptible of ascertainment.** In the absence of any 

Minnesota: Chamberlain v. For- Porter, 63 Fed. 62, 64, 11 C. C. A. 

ter, 9 Minn. 260, 268. 27, 26 L. R. A. 167. 

New York: Jutte v. Hughes, 67 "Such as arise directly, but not 

N. Y. 267, 271. necessarily or by implication of 

Oregon: Wisner v. Barber, 10 law, from the act or default com- 

Oreg. 342, 344. plained of." Bouvier's Law Diet., 

18 Bank of Commerce v. Goos, tit. "Damages." 

39 Neb. 437, 446, 58 N. W. 84, 23 21 Wisner v. Barber, 10 Oreg. 342, 

L. R. A. 190; Rolin v. Steward, 14 344. 

C. B. (Bng.) 595. 22Tomlinson v. Derby, 43 Conn. 

10 Bristol Mfg. Co. v. Gridley, 28 562, 567. 

Conn. 201, 211. 2s Tomlinson v. Derby, 43 Conn. 

20Tomlinson v. Derby, 43 Conn 562, 567; Taylor v. Monroe, 43 

562, 567; Olmstead v. Burke, 25 Conn. 36, 46; Bristol Mfg. Co. v. 

111. 86, 88; Chamberlain v. Porter, Gridley, 28 Conn, 201, 212. 

9 Minn. 260, 266; Lawrence v 24 Western Union Tel. Co. v. 
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§190 



ground for giving exemplary damages, the object of the law 
in awarding damages is to compensate the injured party for 
all loss actually sustained by him.^^ 

§190. Elxemplary damages. Exemplary damages are not 
awarded as compensation, but are an additional sum allowed 
by way of punishment for the wrong done. They are termed 
"smart money," "exemplary," "vindictive," or "punitive" 
damages.^® They are allowed for torts committed with fraud, 
actual malice, deliberate violence or oppression, or in a spirit 
of wanton disregard, as a punishment to the defendant, and 
as a warning to other wrongdoers. ^'^ 

They blend together the interests of society and of the ag- 
grieved individual, and are not only an award to. the sufferer 
but a punishment to the offender and an example to the com- 
munity.^^ 



Lawson, 66 Kan. 660, 662, 72 Pac. 
283, 14 Am. Neg. Rep. 41. 

"Are a satisfaction for the in- 
jury sustained." Bank of Com- 
merce V. Goos, 39 Neb. 437, 445, 
58 N. W. 84, 23 L. E. A. 190. 

"Actual damages include the di- 
rect and actual loss which a party 
sustains from an injury." Wis- 
ner v. Barber, 10 Oreg. 342. 

25 Murray v. Jennings, 42 Conn. 
9, 19 Am., Rep. 527; Smith v. Bag- 
well, 19 Fla. 117, 121, 45 Am. Rep. 
12; Reid v. Terwilliger, 116 N. 
Y. 530, 534, 22 N. E. 1091. 

26 2 Bouvier's Law Diet., p. 391. 
nT Alabama: Southern R. Co. v. 

Bunt, 131 Ala. 591, 32 So. 507. 

California: Bundy v. Maginess, 
76 Cal. 532, 18 Pac. 668. 

Delaware: Watson v. Hastings, 
1 Pennew. Del. Rep. 47, 51, 39 Atl. 
587. 

Illinois: Harrison v. Ely, 120 
111. 83, 11 N. B. 334. 

Massachusetts : H a w e s v. 
Knowles, 114 Mass. 518, 19 Am. 
Eep. 383. 

Mississippi: Chicago, St. Louis 



& N. O. R. Co. V. Scurr, 59 Miss. 
456, 463, 42 Am. R^. 373. 

Missouri: Beck v. Dowell, 111 
Mo. 506, 20 S. W. 209, 33 Am. St 
Rep. 547. 

New York: Conners v. Walsh, 
131 N. Y. 590, 30 N. E. 59. 

Pennsylvania: Barnett v. Reed, 
51 Pa. St. 190, 88 Am. Dec. 574. 

West Virginia: Mayer v. Probe, 
40 W. Va. 246, 22 S. E. 58. 

United States: Milwaukee & St. 
Paul R. Co. V. Arms, 91 U. S. 
489, 23 L. Ed. 374. 

Anderson's Law Diet., tit. "Dam- 
ages." 

Bouvier's Law Diet., tit "Dam- 
ages." 

Actual malice need not be shown 
if the act complained of was wan- 
tonly or recklessly done. Paddock 
v. Somes, 51 Mo. App. 320. 

Exemplary damages are some- 
times called "smart money." Welch 
v. Durand, 36 Conn. 182, 185. 

^s Florida: Smith v. Bagwell, 19 
Fla. 117, 121, 45 Am. Rep. 12. 

Illinois: Consolidated Coal Co. 
V. Haenni, 146 111. 614, 628, 35 N. 
B. 162. 
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What are now known as exemplary damages seem to have 
been entirely unknown to the civil law. Somethiag like one 
hundred and sixty years ago the term "smart money" was 
employed in a manner entirely different from the modem 
signification which it has obtained, being then used as indi- 
cating compensation for the smarts or pains of the injured 
person, and not, as now, money required by way of punish- 
ment.^3 

If one is injured by the wilful or intentional act of an auto* 
mobile operator, or by the negligence of the operator under 
such circumstances as indicate a wanton disregard for the 
rights of others, such injured person is entitled to recover 
exemplary damages. 

§ 191. Nominal damages. Nominal damages are such as 
_ arise by implication of law when a person's rights have been 
violated from which injury arises, but which is either inca- 
pable of ascertainment, or the value of which the proof wholly 
fails to show.^" 

Where a legal right has been violated a claim to damages 
accrues, and the fact that the nature or quantity cannot be 
definitely fixed will not divest the right.^^ In such case the 
law presumes that some damage has been done, although there 
is no evidence of any actual damages.^^ 

Kansas: Chicago, Kansas & "W. Gibbony, 93 Ga. 672, 677, 20 S. E. 

R. Co. V. O'Connell, 46 Kan. 581, 37. 

26 Pac. 947. Iowa: Williams v. Brown, 76 la. 

Missouri: Ickenroth v. St. Louis 643, 41 N. W. 377. 

Transit Co., 102 Mo. App. 597, 613, Missouri: Brown v. Emerson, 

77 S. W. 162. 18 *to. 103. 

New York: Millard v. Brown, 35 , Pennsylvania: Smith v. Loag, 

N. y. 297, 300. "2 Pa. St. 301, 19 Atl. 137. 

Texas: Laredo v. Russell, 56 

Virginia: Borland v. Barrett, 76 rp„_ ggo 

Va. 128, 44 Am. Rep. 152. i>2Golorado: Hammond v. Solli- 

Vnited States: Press Publishing day, 8 Colo. 610, 9 Pac. 781. 

Co. V. Monroe, 73 Fed. 196, 201, Illinois: Williamson v. Parson, 

19 C. C. A. 429, 51 L. R. A. 353. 199 ni. 71, 75, 64 N. E. 1086. 

29 Pay V. Parker, 53 N. H. 342, MassacTiusetts : Todd v_ Keene, 

355, 16 Am. Rep. 270. 167 Mass. 157, 45 N. E. 81.' 

so Western Union Tel. Co. v. Missouri: Cravens v. Hunter, 87 

Lawton, 66 Kan. 660, 662, 72 Pac. Mo. App. 456, 465. 

283, 14 Am. Neg. Rep. 41. New Jersey: New Jersey S. & 

SI Georgia: Greensboro v. Mc- C. Furniture Co. v. Board of Edu- 
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If the operator of an automobile negligently allows his 
machine to collide with a person in such a manner as to in- 
flict no appreciable injury, and under circumstances which do 
not warrant the asking for exemplary damages, such person 
would have a cause of action therefor, but he could recover 
only nominal damages. 

§ 192. Measure of damages. Damages are given as compen- 
sation for injuries sustained.^* Consequently the measure of 
damages is governed by the actual loss.** There is no hard 
and fast rule for the measurement of damages in actions for 
personal injuries, but the fixing of the amount is left to the 
sound discretion of the jury,*^ guided by the evidence in the 
case.*® The award should include everything of which a party 
has been deprived as a direct and natural consequence of 
the injury.*'^ 

However, the responsibility for the injury and consequent 
damages should be fixed to a reasonable certainty before the 
measure of damages is considered. Thus, in a case in which 
the plaintiff claimed damages for the demolition of his auto- 
mobile in a collision with the defendant's street car, where 
the damages to the automobile were shown to be $1,500, on 
account of the testimony being so conflicting that the verdict 
of the jury was based substantially on a guess as to the de- 
fendant's negligence and thei contributory negligence of the 
plaintiff, a verdict of one dollar for the plaintiff was allowed 
to stand.36 

§ 193. Same — ^For personal injuries. In fixing the amount 
of damages for personal injuries, it is proper for the jury to 
consider the loss of time from inability to work and incapacity 
to earn money, loss of bodily and mental powers, suffering 

cation, 58 N. J. L. 646, 35 Atl. 397. Orleans & C. R. Co., 20 La. Ann. 

New Yorlc: New York Rubber 25; Furnish v. Missouri Pacific R. 

Co. V. Rothery, 132 N. Y. 293, 296, Co., 102 Mo. 669, 15 S. W. 315, 22 

30 N. E. 841, 28 Am. St. Rep. 575. Am. St. Rep. 800. 

33 McDonald v. Unaka Timber 38 Morris v. Chicago, B. & Q. R. 
Co., 88 Tenn 38, 12 S. W. 420; In- Co., 45 la. 29, 31. 

ternational & G. N. R. Co. v. Nich- 3t Huizega v. Cutler, 51 Mich. 

Olson, 61 Tex. 550. 272, 16 N. W. 643. 

34 International & G. N. R. Co. v. ss King v. Consolidated Traction 
Nicholson, 61 Tex. 550. Co., 33 Pittsb. L. J. (N. S.) 138; 

35 Chicago, B. & Q. R. Co. v. War- Note in 1 L. R. A. (N. S.) 233. 
ner, 108 111. 538; Frank v. New 

185 



§ 194 LAW OP AUTOMOBILES. 

of mind and body, amount expended for nursing and medical 
attention, the age and condition in life of the plaintiff, the 
permanency of the injury, and all damages which have re- 
sulted or will result from the injury .3* 

The following instruction was properly given in an action 
for damages for injuries due to being struck by an automo- 
bile : "If you should find for the plaintiff, your verdict should 
be for such sum as will reasonably compensate her for her 
injuries, ineludiug therein her loss of time and earnings, her 
pain and suffering in the past, and such as may come to her 
in the future, resulting from the accident, and also from any 
impairment of ability to earn a living in the future, as the 
result of such accident."*" 

§ 194. Same — Same — Not excessive — ^Illustrations. The fol- 
lowing are cases in which the award of damages for personal 
injuries was held not to be excessive: 

Where the plaintiff was injured by being struck by the de- 
fendant's automobile, and she had suffered and would suffer 
for a long time — >the duration of time not being known — .and 
plaintiff was compelled to use crutches in walking for an in- 
determinable time, a verdict allowing $4,000 was held to be 
reasonable, and to give no evidence of prejudice or passion.*^ 

In an action for injuries by a boy of sixteen, due to defend- 
ant's automobile colliding with plaintiff's bicycle which he 
was riding, it was shown that plaintiff was severely bruised 
about the legs and in the side, had a knot on his side about 
the size of a goose egg, suffered from shock and severe pain, 
and was confined to his bed for some days, and plaintiff tes- 
tified that he could not work for a month. A verdict for $500 
was not excessive.* 2 

The jury awarded the plaintiff $400 for injuries caused by his 
horse taking fright at the defendant's automobile and kicking 
plaintiff and causing him to fall from his buggy. "He tes- 

39 Simeone v. Lindsay, — Del. Morgan, 132 Ind. 430, 31 N. B. 661, 
— (1907), 65 Atl. 778; Ford v. 32 N, E. 85. 

Warner & Co., 1 Marv. Del. Rep. •loHannigan v. Wright, 5 
88, 37 Atl. 39; Memphis & Charles- Pennew. Del. Rep. 537, 543, 63 Atl. 
ton R. Co. V. Whitfield, 44 Miss. 234. 

466, 7 Am. Rep. 699; Russell v. <i Garside v. New York Transp. 
Columbia, 74 Mo. 480, 41 Am. Rep. Co., 146 Fed. 588, 599, 157 Fed. 521. 
325; Wabash & Western R. Co. v. «2 Campbell v. Dreher, — Ky. 

App. — (1908), 110 S. W. 353, 355. 
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tified that he was injured seriously, that he suffered great 
pain, and was still suffering pain and inconvenienee from the 
effects of the injury at the date of the trial, which occurred 
some two months or more after the injury. His ankle, at the 
date of the trial, still bore evidence of the injury. If the jury 
placed any estimate at all upon the suffering which he en- 
dured because of the injury, to say nothing of the loss of time 
which he sustained, the sum awarded was not excessive."*^ 

In an action for injuries sustained by plaintiff by his horse 
having become frightened at defendant's automobile, the evi- 
dence showed that, in addition to superficial bruises the vision 
of one of plaintiff's eyes had been permanently and seriously 
impaired. A verdict for $1,020 was held not excessive.** 

"Where a young woman, twenty-two years old, was injured by 
the negligence of a railroad company, was confined to her 
bed for five weeks unable to move except one hand, her col- 
lar bone and a rib broken, elbow and wrist sprained, knee 
severely injured, and one foot broken which would cause her 
permanent injury and to limp through life, a verdict of $8,500 
cannot be said to be excessive.*^ 

A verdict for $2,000 for the death of a four-year-old child, 
due to negligence, recovered by the mother, a widow with 
three other children, is not excessive.** 

In computing the pecuniary benefits to be derived by the 
next of kin of a girl twelve years old if she had not been 
killed, the jury may not only consider the value of her serv- 
ices before she became eighteen years of age, but may include 
what they might have derived from her at any time. $2,500 
for the death of such child was declared not to be too much.*'' 

Plaintiff was knocked down and dragged by an automobile 
negligently operated by the defendant. Plaintiff's hand was 
badly cut, one finger broken, he was severely bruised on 
various parts of his body, especially on one of his legs. His 
hajid was permanently injured; he could not close it at the 

43 "Weiskopf V. Ritter, 29 Ky. L. P. R. Co. v. Champ, 31 Ky. L. Rep. 
Rep. 1268. 97 S. W. 1120. 1054, 1058, 104 S. W. 988. 

iiShinkle t. McCulIough, lie ^sMoskovitz v. Lighte, 68 Hun 
Ky. 960, 966, 25 Ky. L. Rep. 1143, (N. Y.) 102, 108. 
77 S. W. 196, 105 Am. St. Rep. 249. *■? Baltimore & O. S.-W. R. Co. 
45 Cincinnati, New Orleans & T. v. Then, 159 111. 535, 539, 42 N. E. 

971. 
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time of the trial, although he could write with it. He was 
confined to his home several weeks. It was held that $2,500 
was not an excessive award of damages.*^ 



*8 Gregory v. Slaughter, 124 Ky. 
345, 99 S. W. 247, 8 L. R. A. (N. 
S.) 1228, 1230. 

See the following cases, in which 
the amounts awarded for personal 
injuries were held not to be ex- 
cessive: 

California: Bonneau v. North 
Shore R. Co., 152 Cal. 406, 93 Pac. 
106. 

Colorado: Colorado Springs & 
C. C. D. R. Co. V. Petit, — Colo. 
— (1906), 86 Pac. 121. 

Connecticut: Hull v. Douglass, 
79 Conn. 266, 64 Atl. 351. 

Illinois: Chicago & Alton R. Co. 
V. Watsker, 128 111. App. 299; Han- 
chett V. Haas, 125 111. App. Ill; 
Chicago & J. B. R. Co. v. Patton, 
122 111. App. 174. 

Indiana: Pittsburgh, C. C. & St. 
L. R. Co. V. Simons, 168 Ind. 333, 
79 N. B. 911. 

Iowa: Huggard v. Glucose Sugar 
Refining Co., 132 la. 724, 109 N. 
W. 475. 

Kentucky: Baker v. Best, 33 
Ky. L. Rep. 1, 107 S. W. 1192; 
Louisville St. R. Co. v. Brown- 
field, 29 Ky. L. Rep. 1097, 96 S. "W. 
912; Louisville R. Co. v. Owens, 29 
Ky. L. Rep. 1294, 97 S. "W. 356; 
Louisville R. Co. v. Bohon, 30 Ky. 
L. Rep. 862, 99 S. W. 915. 

Maine: Roundy v. United Box, 
B. & P. Co., 103 Me. 83, 68 Atl. 
535. 

Michigan: Dupuis v. Saginaw 
Valley Traction Co., 146 Mich. 151, 
109 N. "W. 413, 13 Detroit Leg. N. 
767. 

Louisiana: Stoker v. Hodge F. 
& L. Co., 116 La. 926, 41 So. 211. 

Minnesota: Murphy v. South 
St. Paul, 101 Minn. 341, 112 N. "W. 



259; Costello v. Frankman, 97 
Minn. 522, 107 N. W. 739; DeBlols 
v. Great Northern R. Co., 99 Minn. 
18, 108 N. W. 293. 

Missouri: Lattimore v. Union 
Electric L. & P. Co., 128 Mo. App. 
37, 106 S. W. 543; Coram v. Met- 
ropolitan St. R. Co., 129 Mo. App. 
494, 107 S. "W. 1093; Lindsay v. 
Kansas City, 195 Mo. 166, 93 S. "W. 
273; Chadwiek v. St. Louis Transit 
Co., 195 Mo. 517, 93 S. W. 798; 
Keeton v. St. Louis & M. R. R. 
Co., 116 Mo. App. 281, 92 S. W. 
512; Williams v. St. Louis, M. & 
S. B. R. Co., 119 Mo. App. 663, 

96 S. W. 307; HoUenbeck v. Mis- 
souri Pacific R. Co., 141 Mo. 97, 38 
S. W. 723, 41 S. W. 887. 

Montana: Lewis v. Northern 
Pacific R. Co., 36 Mont. 207, 92 
Pac. 469. 

Nebraska: Union Pacific R. Co. 
V. Connolly, 77 Neb. 254, 109 N. 
W. 368. 

New Jersey: Reinhardt v. Cen- 
tral Lard Co., 74 N. J. L. 9, 64 
Atl. 990. 

New York: Sparks v. North 
Tonawanda, 106 N. Y. Supp. 44; 
Roenbeck v. Brooklyn Heights R. 
Co., 123 N. Y. App. Div. 606, 108 
N. Y. Supp. 80; Barry v. Kurshan, 
103 N. Y. Supp. 120; McGahie v. 
Sproat, 111 N. Y. App. Div. 445, 

97 N. Y. Supp. 751. 

Texas: Galveston, H. & S. A. 
R. Co. V. Gracia, — Tex. Civ. App. 

— (1907), 100 S. W. 198; Mis- 
souri, K. & T. R. Co. V. Schroeder, 

— Tex. Civ. App. — (1907), 100 
S. W. 808; International & G. N. 
R. Co. V. Hugen, — Tex. Civ. App. 

— (1907), 100 S. W. 1000; St. 
Louis & S. F. R. Co. V. Neely, — 
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§195. Same— Same— Excessive damages— Illustrations. In 

the following cases the verdicts for damages for personal in- 
juries were held to be excessive: 

A young woman sixteen years of age, was seriously injured 
in a collision between the automobile in which she was riding 
and the defendant's train, which necessitated the amputation 
of one of her legs. The jury awarded her damages in the 
sum of $35,000. The verdict was held to be excessive, and it 
was reduced by the Appellate Court to $25,000.** 

A verdict for $8,150 damages for injuries caused by the 
negligent operation of an automobile whereby the plaintiff 
was struck while standing in the highway, is excessive, where 
the preponderance of the evidence showed that the plaintiff 
was "quite severely bruised, one of his shoulders dislocated 
and two of his ribs fractured," but none of his injuries being 
permanent.^" 



Tex. Civ. App. — (1907), 101 S. 
W. 481. 

WasJiington: Cook v. Chehalis 
River L_ Co., 48 Wash. 619, 94 
Pac. 189; Jordan v. Seattle, R. & 
S. R. Co., 47 Wash. 503, 92 Pac. 
284; Connell v. Seattle R. & S. R. 
Co., 47 Wash. 510, 92 Pac. 377. 

Wisconsin: Parker v. Fair- 
banks-Morse Mfg. Co., 130 Wis. 
525, 110 N. W. 409; Odegard v. 
North Wisconsin L. Co., 130 Wis. 
659, 110 N. W. 809; Banderob v. 
Wisconsin Central R. Co., 133 Wis. 
249, 113 N. W. 738. 

*9 Noakes v. New York Central 
& H. R. R. Co., 121 N. Y. App. 
Div. 716, 106 N. Y. Supp. 522. 

BoKathmeyer v. Mehl, — N. J. 
L. — (1905), 60 Atl. 40, 41. 

For cases of personal injury in 
which the verdicts were held to he 
excessive, see the following: 

ArTcansas: St. Louis, Ir. Mt. & 
S, R. Co. V. Snell, 82 Ark. 61, 100 
S. W. 67. 

Illinois: Joliet v. Birdsell, 129 
111. App. 112; Belvidere City R. Co. 
V. Bute, 128 111. App. 620; Belt R. 



Co. V. Charters, 123 111. App. 322; 
Illinois Central R. Co. v. Downs, 
122 111. App. 545. 

Iowa: Heinmlller v. Winston 
Bros., 131 la. 32, 107 N. W. 1102. 

Kentucky: Louisville & N. R. 
Co. v. Brown, 32 Ky. L. Rep. 552, 
106 S. W. 795; Lexington R. Co. 
v. Woodward, 32 Ky. L. Rep. 653, 

106 S. W. 853; Louisville & N. R. 
Co. V. Reaume, 32 Ky. L. Rep. 946, 

107 S. W. 290. 

Minnesota: Prigstad v. Great 
Northern R. Co., 101 Minn. 40, 111 
N. W. 838; Strand v. Great North- 
ern R. Co., 101 Minn. 85, 111 N. 
W. 958, 112 N. W. 987. 

Missouri: Brady v. Kansas 
City, St. L. & C. R. Co., 206 Mo. 
509, 102 S. W. 978, 105 S. W. 1195; 
Rittel V. B. E. Southern Iron Co., 
127 Mo. App. 463, 105 S. W. 662; 
Feddeck v. St. Louis Car Co., 125 
Mo. App. 24, 102 S. W. 675; Gib- 
ney v. St. Louis Transit Co., 204 
Mo. 704, 103 S. W. 43. 

New York: Ross v. Metropoli- 
tan St. R. Co., 116 N. Y. App. Div. 
507, 101 N. Y. Supp. 932; Schierloh 
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§ 196. Same — ^Loss of time. In actions for damages, loss of 
time, occasioned by the injury complained of, should be compen- 
sated for .5^ Even where one is not receiving a fixed income 
and the value of his time cannot be exactly ascertained, he 
will not be denied all redress for the loss of the same because 
of his inability to prove exactly what the loss was. In order 
to prevent an entire failure of justice the law is forced in 
such instances to have recourse to the wisdom and experience 
of the jurors trying the cause. ^^ 

Therefore, where an insurance solicitor was suing to re- 
cover damages for injuries caused by the negligent operation 
of an automobile, and whose income depended upon the 
amount of business secured by him, evidence was held ad- 
missible to show his average earnings during periods corre- 
sponding with that during which he was incapacitated by the 
accident as a basis for the computation of the value of his 
loss of time.^* 

§ 197. Same — Parent recoivering for injury to child. "Where 



V. Interurban St. R. Co., 115 N. Y. 
App. Div. 455, 101 N. Y. Supp. 437; 
Serano v. New York Central & H. 
R. R. Co., 114 N. Y. App. Div. 684, 
99 N. Y. Supp. 1103. 

Rhode Island: Vester v. Rhode 
Island Co., — R. I. — (1906), 67 
Atl. 444. 

Texas: Missouri, K. & T. R. Co. 
V. Mitcliell, — Tex. Civ. App. — 
(1907), 105 S. W. 827; Texas & 
N. O. R. Co. v. Conway, — Tex. 
Civ. App. — (1907), 98 S. W. 1070. 

Washington: Barclay v. Puget 
Sound L. Co., 48 Wash. 241, 93 
Pac. 430; Ball v. Peterman Mfg. 
Co., 47 Wash. .653, 92 Pac. 425; 
Robinson v. Spokane Traction Co., 
47 Wash. 303, 91 Pac. 972; Camp- 
hell V. Wheelihan-Weidauer Co., 
45 Wash. 675, 89 Pac. 161. 

51 Stephens v. Hannibal &. St. J. 
R. Co., 96 Mo. 207, 215, 9 S. W. 
589, 9 Am. St. Rep. 336; Drink- 
water V. Dlnsmore, 16 Hun (N. 
Y.) 250. 

B2 Connecticut: Comstock v. 



Connecticut R. & L. Co., 77 Conn., 
65, 58 Atl. 465. 

Indiana: Logansport v. Justice, 
74 Ind. 378. 

Kentucky: Gregory v. Slaugh- 
ter, 124 Ky. 345, 99 S. W. 247, 8 
L. R. A. (N. S.) 1228. 

Missouri: Mabrey v. Cape Gi- 
rardeau & Jackson G. R. Co., 92 
Mo. App. 596, 607, 69 S. W. 394; 
Paul v_ Omaha & St. L. R. Co., 82 
Mo. App. 500. 

Michigan: Hart v. New Haven, 
130 Mich. 181, 89 N. W. 677. 

New Jersey: New Jersey Exp. 
Co. V. Nichols, 33 N. J. L. 434, 97 
Am. Dec. 722. 

Where a person claims damages 
by reason of an injury inflicted, 
he must show not only the injury 
sustained, but also, to a reasona- 
ble certainty, the amount of the 
damages. Parke v. Frank, 75 Cal. 
364, 17 Pac. 427; Wolcott v. 
Mount, 36 N. J. L. 262, 13 Am. 
Rep. 438. 

63 Gregory v. Slaughter, 124 Ky. 
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a child has been injured by the negligent operation of an 
automobile the parent may recover damages therefor. The 
measure of damages in such case is the reasonable expenses in- 
curred in the treatment and care of the injured child,^* com- 
pensation for the consequent loss of the child's services, and 
expenses which result from the injury, for a period not ex- 
ceeding the minority of the child.^^ 

§ 198. Same — ^Husband recovering for loss of wife's serv- 
ices. A husband may recover for the loss of his wife's serv- 
ices due to personal injuries,^* and for all necessary expenses 
incurred on account of such injury.^'' But in estimating the 
amount of damages the jury should take into consideration the 
nature of the services and the circumstances under which they 
were rendered and estimate the damages accordingly.^^ 

A husband may recover for money expended for household 
help made necessary by injuries to the wife caused by an- 
other's negligence; but not if such services were performed 
gratuitously. In addition he may recover for his loss of con- 
jugal fellowship, the society and affection expressed in the civil 
law by the word "consortium."^® Where the plaintiff was 
injured by the negligent use of the defendant's automobile, 
it was held that he could recover for the services of an un- 

345, 99 S. W. 247, 8 L. R. A. (N. ton & G. N. R. Co. v. Miller, 49 

S.) 1228. Tex. 322. 

Si Maryland: County Commls- o 6 Metropolitan St. R. Co. v. 

sloners v. Hamilton, 60 Md. 340, Johnson, 91 Ga. 466, 18 S. E. 816; 

45 Am. Rep. 739. Citizens St. R. Co. v. Twiname, 

Massachusetts: Dennis v. 121 Ind. 375, 23 N. E. 159, 7 L. R. 

Clarke, 2 Cush. 347, 48 Am. Dec. ■*■• 352; Hopkins v. Atlantic & St. 

671. L. R. Co., 36 N. H. 9, 72 Am. Dec. 

Missouri: Frick v. St. Louis, K. 287; Cregin v. Brooklyn Cross- 

C. & N. R. Co., 75 Mo. 542. ^"^"^ «• ^°- ^^ ^un (N. Y.) 368. 

, . ,, , , J T> « " Hopkins v. Atlantic & St. L. 

Pennsylvama: Oakland R. Co. ^ ^^^ gg jj_ ^ g^ ^^ Am. Dec. 



V. Fielding, 48 Pa. St. 320. 



287. 



Terns: Houston & 6. N. R. Co. ss Metropolitan St. R. Co. v. 

V. Miller, 49 Tex. 322. Johnson, 91 Ga. 466, 18 S. B. 816; 

55 Frick V. St. Louis, K. C. & N. Citizens St. R. Co. v. Twiname, 121 

R. Co., 75 Mo. 542; Mauerman v. Ind. 375, 23 N. E. 159, 7 L. R. A. 

St. Louis, Ir. Mt. & S. R. Co., 41 352. 

Mo. App. 348; Oakland R. Co. v. 59 New York Transp. Co. v. Gar- 
Fielding, 48 Pa. St 320; Hous- side, 157 Fed. 521, 527. 
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trained nurse, made necessary by such injuries, though the 
services were rendered by his wife.^'' 

§ 199. Same — For injuries to property. In allowing the 
damages for injury to property, the general rule is that the 
difference between its value before and after the injury com- 
plained of is the proper measure.^! This value, however, is 
the actual value of the property, not a fanciful value. Thus, 
it was held that the difference in value of a horse before 
and after being injured by an automobile "as a family horse" 
was not the proper basis from which to estimate the dam- 
ages.*2 Or, the measure may be the cost of repairing the in- 
jured property and restoring it to as good condition as it was 
in before the accident. If this cannot be done, then the cost 
of repairs and the difference of the value of the property be- 
fore the injury and after it was repaired would seem to be 
the proper measure of damages. But the value of only such 
repairs as were made necessary by the iajury complained of 
can be recovered. Thus, in an action to recover for an in- 
jury to an automobile, it was ruled improper to admit testi- 
mony as to the cost of repairs, other. than those shown to be 
due to the accident complained of.^^ 

The damages must be something more substantial and cer- 
tain than the deterioration in value due to fright or nervous 
shock unaccompanied by physical injury.®* 

Where, in an action to recover for, among other things, the 
deterioration in value of plaintiff's horse, supposed to follow 
from the increased propensity to take fright, caused by being 
badly frightened by the defendant's automobile, it was held 
that such was not a proper element of damages.^^ 

60 Strand v. Grinnell Auto. Gar- «* Illinois: Joeh v. Dankwardt, 

age Co., — la. — (1907), 113 N. 85 111. 331. 

W. 488. Massachusetts : Canning v. Wil- 

BiKrebs Mfg. Co. v. Brown, 108 liamstown, 1 Cush. 451. 

Ala. 508, 510, 18 So. 659, 54 Am. New York: Mltcliell v. Roches- 

St. Rep. 188; Hot Springs R. Co. ter R. Co., 151 N. Y. 107, 109, 45 

V. Tyler, 36 Ark. 205; Willis v. N. E. 354. 

Branch, 94 N. C. 142, 149; Men- Pennsylvania: Ewing v. Pitts- 

dleson v. Van Rensselaer, 118 N. burg, C. C. & St. L. R. Co., 147 

Y. App. Div. 516. Pa. St. 40. 

62Mendleson v. Van Rensselaer, England: Lynch v. Knight, 9 

118 N. Y. App. Div. 516, 518. H. L. 577, 598. 

63 Murphy v. New York City R. 6= Nason v. West, 31 N. Y. Misc. 

Co., 108 N. Y. Supp. 1021. 583, 65 N. Y. Supp. 651. 
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§ 200. Same — Same — Usable value of property. Where one 
is deprived of the use of his property by the wrongful act 
of another, he is entitled to recover the usable value thereof 
for the time that he is so deprived of its use.^® Thus, if one 
were deprived of the use of his automobile for a time through 
another's negligence, he would be entitled to compensation 
for the loss, notwithstanding that he did not actually procure 
another automobile, by hire, during such time,*^ and although 
the use of the property may have been for pleasure wholly, 
and not for profit.^^ 

To support this item of damages proof is necessary upon 
the question whether the automobile had a usable value and 
what that value was.®^ If no usable value can be shown, of 
course, nothing can be recovered for the loss of its use.'"' 

In an action for damages to an automobile used solely for 
pleasure, it was declared to be error to admit evidence as to 
its usable value during the time it was being repaired.'' ^ 

And in a suit brought to recover for injuries to an automo- 
bile, the usable value of the automobile while it was being 
repaired, where it was not shown that the plaintiff used an 
automobile, or needed one, during that time, was declared not 
to be an element of damages.''^ 

So, too, in a case where it appeared that the automobile was 
used for the purposes of health and pleasure, and it was not 
shown that the plaintiff was to any expense in hiring another 
vehicle during the time his automobile was being repaired, or 
that the automobile was a source of income or profit to him, 
it was ruled that evidence as to its usable value while it was 
being repaired was not admissible.''^ 

The difficulty confronted in these cases lies in the specu- 

86 Street v. Laumier, 34 Mo. 469; Supp. 31; Burnham v. Central 
Allen V. Fox, 51 N. Y. 562. Auto. Exchange, — R. I. — 

67 Jackson Iron Wks. v. Hurl- (1907), 67 Atl. 429. 

but, 158 N. Y. 34, 52 N. E. 665; 70 Murphy v. New York City R. 

Mailler v. Express Propeller Line, Co., 108 N. Y. Supp. 1021. 

61 N. Y. 312, 316; Volkmar v. ^i Renault v. Simpson-Crawford 

Third Ave. R. Co., 28 N. Y. Misc. Co., 108 N. Y. Supp. 700. 

141, 58 N. Y. Supp. 1021. 72 Murphy v. New York City R. 

68 Wellman v. Miner, 19 N. Y. Co., 108 N. Y. Supp. 1021. 

Misc. 644, 44 N. Y. Supp. 417. 73 Bondy v. New York City R. 

69Bondy V. New York City R. Co., 56 N. Y. Misc. 602, 107 N. Y. 
Co., 56 N. Y. Misc. 602, 107 N. Y. Supp. 31. 
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lative nature of the damages for the usable value of a thing 
used solely for pleasure. It seems that expert testimony as to 
the value of the use of such an article is not admissible.'* 
But if the usable value is known and can be readily ascer- 
tained it constitutes a proper element of damages.'^^ 

7* Foley V. Forty-second St. M. & plaintiff to recover the rental value 

St. N. Ave. R. Co., 52 N. Y. Misc. of the piano during the time it was 

183, 101 N. Y. Supp. 780. detained, and overruled the con- 

75 Moore y. Metropolitan St. R. tention that interest on its value 

Co., 84 N. Y. App. Div. 613. was the true measure of damages. 

Where a piano was unlawfully Chauvin v. Valiton, 8 Mont 451, 

detained, the Court allowed the 466. 



194 



CHAPTER XIII. 
THE GARAGE AND GARAGE KEEPER. 



§ 201. Garage keeper defined. 

202. Garage not a nuisance per 

se. 

203. Storing of explosives as con- 

stituting a nuisance. 

204. Same; gasoline. 

205. Duty of garage keeper in 

hiring chauffeurs. 



i 206. Duty of garage keeper in let- 
ting vehicles. 

207. Duty of garage keeper as to 

care of automobiles. 

208. Care required of hirer of au- 

tomobile. 

209. Garage keeper's lien. 

210. Garage offensive to neigh- 

borhood; restrictions as to 
use of property. 



§201. Garage-keeper defined. A. garage-keeper is one 
whose business it is to keep automobiles for hire, or to keep 
them stored ready for use for others. He is not a common 
carrier/ but a private carrier for hire, and is required to ex- 
ercise the same measure of skill and care which is applied to 
a person engaged in any special pursuit in which he under- 
takes to perform services for others for compensation.^ 

§202. Garage noit a nuisance per se. A garage is not a 
nuisance per se, ^ even when constructed on land abutting on 
a boulevard,* though it may be so conducted as to become a 
nuisance.^ 

Garages occupy, with relation to automobiles, the same place 
that stables do with regard to horses, and stables have not 
been held to be nuisances.^ 

1 Stanley v. Steele, 77 Conn. 688, — N. J. Ch. — (1908), 70 Atl. 606, 

60 Atl. 640, 69 L. R. A. 561; Payne 611; Stein v. Lyon, 91 N. Y. App. 

V. Halstead, 44 111. App. 97; Sie- Div. 593, 596, 87 N. Y. Supp. 125. 

grist V. Arnot, 86 Mo. 200, 205, 56 * Stein v. Lyon, 91 N. Y. App. 

Am. Rep. 425; McGregor v. Gill, Div. 593, 87 N. Y. Supp. 125. 

114 Tenn. 521, 86 S. W. 318, 108 b Diocese of Trenton v. Toman, 



Am. St. Rep. 919. 

2 Payne v. Halstead, 44 III. App. 
97, 102; McGregor v. Gill, 114 
Tenn. 521, 86 S. W. 318, 108 Am. 
St. Rep. 919. 



— N. J. Ch. — (1908), 70 Atl. 606, 
611. 

8 Diocese of Trenton v. Toman, 

— N. J. Ch. — (1908), 70 Atl. 606, 
citing St. James' Church v. Arring- 



3 Diocese of Trenton v. Toman, ton, 36 Ala. 546, 76 Am. Dec. 332. 
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Any dangerous explosive stored and imperfectly guarded 
in the vicinity of residences, may become a nuisancer 

Garages as a rule are located in the thickly populated por- 
tions of a city, often adjacent to dwelling houses. They are, 
under such circumstances, liable to become nuisances on ac- 
count of the way in which gasoline is handled, or the quan- 
tity in which it is stored on the premises.* For instance: in 
an action for an injunction to restrain the defendants from 
storing gasoline in their building, used as a garage, the evi- 
dence showed the garage to be a frame building with frame 
buildings adjacent on three sides; that the defendants had a 
permit from the city to store, and did store, one barrel of 
gasoline in their building, and that they had the care of' six 
or seven automobiles, the tanks of which usually contained 
gasoline. The Court found such conditions to render the place 
a nuisance and ordered the defendants to store the gasoline 
outside the building; to fill the automobile tanks outside the 
building, and to empty such tanks before storing the automo- 
biles in the building, by so doing "the danger is minimized to 
the point where, under the necessities of the case, the com- 
plainants and others must endure the remaining risk."* 

§ 203. Storing of explosives as constituting a nuisance. If 
the keeping of explosives becomes a nuisance per se, the per- 
son so keeping them is liable for injuries caused by their ex- 
plosion, regardless of the degree of care exercised in their 
keeping.!" -q^^ jf their keeping is not a nuisance per se, then 

1 Alabama: Kinney v. Koop- » O'Hara v. Nelson, — N. J. Ch. 

man, 116 Ala. 310, 22 So. 593, 37 L. — (1906), 63 Atl. 836, 63 Atl. 842. 

R. A. 497, 67 Am. St. Rep. 119. loHUnois: Laflln & Rand Pow- 

lUinois: Laflin & Rand Powder der Co. v. Tearney, 131 111. 322, 23 

Co. V. Tearney, 131 111. 322, 23 N. N. E. 389, 7 L. R. A. 262, 19 Am. 

B. 389, 7 L. R. A. 262, 19 Am. St St. Rep. 34. 

Rep. 34. New Jersey: McAndrews v. Col- 

Montana: Cameron v. Kenyon- lerd, 42 N. J. L. 189, 36 Am. Rep. 

Connell Gomel. Co., 22 Mont. 312, 508. 

56 Pac. 358, 44 L. R. A. 508, 74 Am. New York: Prussak v. Hutton, 

St. Rep. 602. 30 N. Y. App. Div. 66, 51 N. Y. 

South Carolina: Emory v. Haz- Supp. 761. 

ard Powder Co., 22 S. C. 476, 53 OMo: St. Mary's Woolen Mfg. 

Am. Rep. 730. Co. v. Bradford Glycerine Co., 14 

Texas: Comminge v. Stevenson, Ohio Cir. Ct. 522. 

76 Tex. 642, 13 S. W. 556. United States: Hazard Powder 

8 Heeg V. Licht, 80 N. Y. 579, 36 Co. v. Volger, 58 Fed. 152, 7 C. C. 

Am. Rep. 654. A. 130. 
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the liability of the person so keeping them for damages due 
to their explosion depends upon the want of care in the man- 
ner or place of keeping them, or some other negligent act.^^ 

If the storing or keeping more than a certain amount of 
explosive substances is not contrary to some ordinance or 
statute, whether or not it is a nuisance depends upon its prox- 
imity to other buildings, the amount stored, and all other 
attending circumstances.^^ 

It has been held that the keeping of explosive substances 
in large quantities in the vicinity of a dwelling house or place 
of business, is a nuisance per se, and may be abated as such 
by action at law or injunction in equity.^^ 

§ 204. Same — Gasoline. Gasoline is a highly explosive sub- 
stance,!* and its keeping and handling falls within the rule of 
law relative to the keeping and handling of other high ex- 
plosives. The danger of explosion from gasoline is in 
handling it in proximity to fire, on account of the gas which 
it generates and liberates from packages which are not air- 
tight. Such gas being highly inflammable. ^^ 

Gasoline is a product of crude petroleum which consists of 
a number of different oils, all more or less volatile, which are 
separated from each other by a process of distillation. Of 
these, gasoline, being the most volatile, and consequently the 
most explosive, is the one driven off at the lowest tempera- 
ture.i^ 

It has been decided that the maintenance in a city of gaso- 
line in tanks does not constitute a nuisance ^erse.i'^ 

11 Collins V. Alabama G. S. R. South Carolina: Emory v. Haz- 

Co., 104 Ala. 390, 16 So. 140; Lee ard Powder Co., 22 S. C. 476, 53 

V. Vacuum Oil Co., 54 Hun (N. Am. Rep. 730. 

Y.) 156, 7 N. Y. Supp. 426. Texas: Ft. Worth & D. C. R. 

12 Illinois: Laflin & Rand Pow- Co. v. Beauchamp, 95 Tex. 496, 68 

der Co. v. Tearney, 131 111. 322, 23 S. W. 502, 93 Am. St. Rep. 864. 

N. E. 389, 7 L. R. A. 262, 19 Am. is McAndrews v. CoUerd, 42 N. J. 

St. Rep. 34. L. 189, 192, 36 Am. Rep. 508. 

New Jersey: McAndrews v. Col- i* Kings County Fire Ins. Co. v. 

lerd, 42 N. J. L. 189, 36 Am. Rep. Swigert, 11 111. App. 590, 598. 

508. 15 Socola v. Chess-Carley Co., 39 

New York: Reilly t. Erie R. La. Ann. 344, 350, 1 So. 824. 

Co., 72 N. Y. App. Div. 476, 76 N. Y. w Kings County Fire Ins. Co. v. 

Supp. 620, affirmed 177 N. Y. 547, Swigert, 11 111. App. 590, 598. 

69 N. E. 1130. "Gavigan v. Atlantic Refining 

Pennsylvania: Wier's Appeal, Co., 186 Pa. St. 604, 40 Atl. 834. 
74 Pa. St. 230. 
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§ 205. Duty of garage keeper in hiring chauffexirs. It is the 
duty of the garage keeper to exercise ordinary skill, care and 
diligence in selecting and furnishing to his customers chauf- 
feurs who are possessed of such skill and caution and experi- 
ence as is usual and ordinary in persons exercising such special 
pursuit.^* Slight neglect or want of care in this regard creates 
a liability on the part of the garage keeper for injuries thereby 
occasioned.!^ But if an accident happens which could not have 
been avoided by the chauffeur by the exercise of reasonable 
skill, caution and prudence, and an injury results, the garage 
keeper is not liable.^o 

§ 206. Duty of garage keeper in letting vehicles. A garage 
keeper is bound to use ordinary care and skill in furnishing 
automobiles to customers. ^i He is not a common carrier and 
the rule of law which exacts the strictest and highest degree 
of diligence from a common carrier is not applicable to a garage 
keeper.^^ He is liable to a hirer of an automobile for injuries 
which happen by reason of defects in the automobile which 
inight have been discovered by the most careful and thorough 
examination. 2* But he is not liable for an injury which hap- 
pens in consequence of a hidden defect which in all likelihood 
would not have been discovered by such examination.** 

§ 207. Duty of garage keeper as to care of automobiles. The 
garage keeper is not an insurer of the automobiles left in his 
charge to be cared for,*^ but he is bound to use reasonable or 
ordinary diligence in their care and keeping to the end that 
they be not damaged or destroyed.^^ Consequently, if an auto- 

18 Payne v. Halstead, 44 111. App. 688, 60 Atl. 640, 69 L. R. A. 561; 
97, 102, 103; McGregor v. Gill, 114 Siegrist v. Arnot, 86 Mo. 200, 205, 
Tenn. 521, 86 S. "W. 318, 108 Am. 56 Am. Rep. 425; McGregor v. Gill, 
St. Rep. 919; Benner Livery & IT. 114 Tenn. 521, 86 S. W. 318, 108 
Co. v. Busson, 58 111. App. 17. Am. St. Rep. 919. 

19 Benner Livery & U. Co. v. Bus- 2s Hadley v. Cross, 34 Vt. 586, 80 
son, 58 111. App. 17; Perez v. New Am. Dec. 699. 

Orleans, C. & L. R. Co., 47 La. Ann. , 2* Stanley v. Steele, 77 Conn. 

1391, 17 So. 869. 688, 60 Atl. 640, 69 L. R. A. 561; 

20 See, Payne v. Halstead, 44 111. Hadley v. Cross, 34 Vt. 586, 80 Am. 
App. 97, 103. Dec. 699. 

21 Stanley v. Steele, 77 Conn. 25 Hunter v. Ricke, 127 la. 108, 
688, 60 Atl. 640, 69 L. R. A. 561; 102 N. W. 826; Dennis v. Huyck, 
McGregor v. Gill, 114 Tenn. 521 48 Mich. 620, 12 N. W. 878, 42 Am. 
86 S. W. 318, 108 Am. St. Rep. 919. Rep. 479_ 

22 Stanley v. Steele, 77 Conn. 2* Ford Motor Co. v. Osburn, 140 
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mobile is damaged or destroyed on account of the negligence 
of the garage keeper,^^ or his servants while acting within the 
scope of their authority,''^ the garage keeper will be liable 
therefor. However, such negligence must have been the proxi- 
mate cause of the loss.^* 

§ 208. Caxe required of hirer of automobile. One who hires 
an automobile and has control of the same while so using it, 
must exercise reasonable care and skill in its use and operation, 
ajid if he fails to do so and breaks or damages the automobile 
by reason thereof, is liable for such injury, whether caused by 
himself or his servant.*" 

The degree of care required of such hirer is that degree of 
care, attention and exertion which, under the circumstances, a 
man of ordinary prudence and discretion would exercise in 
reference to the automobile were it his own.*^ 

A hirer engages to put the thing hired to no other use than 
that for which it is hired ; and i£ he does so, and the thing is 
injured, lost or destroyed, the owner may sue as for a conver- 
sion even though the hirer be an infant.*^ Thus, if an auto- 
mobile is hired for one purpose and is used for a different pur- 
pose, or if it is hired for a specified period of time, or for a 
specified journey, and the hirer uses it for a different purpose, 
or for a longer time, or on a different or longer journey, he is 
liable for aU damages to the automobile arising while it was 
being used outside of or beyond the terms of the contract of 
hiring. He is liable as for a conversion.** But a slight and 

111. App. 633; Hunter V. Ricke, 127 213; Power v. Brooks, 7 Ky. L. 

la. 108, 102 N. "W. 826; Weick v. Rep. 204; Chase v. Boody, 55 N. 

Dougherty, 28 Ky. L. Rep. 930, 90 H. 574, 578. 

S. W. 966, 3 L. R. A. (N. S.) 348; s2Malone v. Robinson, 77 Ga. 

Byrnes v. Holscher, 96 N. Y. Supp. 719. 

89. S3 Arkansas: Stewart v. Davis, 

27 Dennis v. Huyck, 48 Mich. 620, 31 Ark. 518, 25 Am. Rep. 576. 

12 N. W. 878, 42 Am. Rep. 479. California: Welch v. Mohr, 93 

28 Lockridge v. Fesler, 18 Ky. L. Cal. 371, 28 Pac. 1060. 

Rep. 469, 37 S. W. 65; Eaton v. Georgia: Malone v. Robinson, 77 
Lancaster, 79 Me. 477, 10 Atl. 449. Ga. 719; Columbus v. Howard, 6 

29 LKDCkridge v. Fesler, 18 Ky. L. Ga. 213. 

Rep. 469, 37 S. W. 65. Indiana: Line v. Mills, 12 Ind. 

soMooers v. Larry, 15 Gray App. 100, 39 N. E. 870. 
(Mass.) 451; Chase v. Boody, 55 Massachusetts: Hall v. Corco- 
N. H. 574. ran, 107 Mass. 251, 9 Am. Rep. 30; 

31 Columbus T. Howard, 6 Ga. Gregg v. Wyman, 4 Gush. 322. 
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immaterial departure from the course agreed upon will not 
render the hirer liable as for a conversion.^* Likewise, where 
he hires a vehicle to drive to and from a place without stop- 
ping, mere delay is not sufficient to render him liable.^^ 

If there is a special contract providing fqr the degree of 
care to be exercised by the hirer in the use and care of the auto- 
mobile, he wiU be required to use such care as the contract pre- 
scribes. Thus, where a person hired a horse and buggy to 
drive to a certain town, and agreed to put the horse and buggy 
ia a livery stable while there, but hitched the horse with the 
buggy to a public hitching rack and they were stolen, he was 
held liable iu damages therefor. ^^ 

§209. Garage keeper's lien. The garage keeper has no 
common law lien for keeping an automobile for the owner's 
use. A lien of such kind depends upon continuous possession of 
the property, which would be destroyed the first time the owner 
took the automobile from the garage.^^ Nor can he claim a 
lien on such automobile under a statute which provides that 
"A person who makes, alters, repairs, or in any way enhances 
the value of an article of personal property, at the request or 
with the consent of the owner, has a lien on such article, while 
lawfully in possession thereof, for his reasonable charges for 
the work done, and materials furnished, and may retain pos- 
session thereof until such charges are paid." 

The garage keeper is not a warehouseman within the mean- 
iag of a statute providing that, "A warehouse company, ware- 
houseman or other person lawfully engaged ia the business of 
storing goods, wares and merchandise for hire has a lien on the 
goods deposited and stored with him for his storage charges, 
and for moneys advanced by him for cartage, labor, weighing 
and coopering in relation to such goods, or other goods belong- 
ing to the same owner; and he may detain such goods until his 
lien is paid." "While the garage keeper may be said to keep 
a storage place, an automobile kept by him subject to the or- 

Missouri: Kellar v. Garth, 45 3' Smith v. O'Brien, 46 N. Y. 

Mo. App. 332. Misc. 325, 94 N. Y. Supp. 673; 

8* Young V. Muhling, 48 N. Y. Grinnell v. Cook, 3 Hill. (N. Y.) 

App. Div. 617, 63 N. Y. Supp. 181. 485, 492, 38 Am. Dec. 663; McPar- 

8B Evans v. Mason, 64 N. H. 98, land v. Wheeler, 26 Wend. (N. Y.) 

5 Atl. 766. 467, 474-475; Jackson v. Cum- 

36 Line v. Mills, 12 Ind. App. 100, mins, 5 M. & W. (Eng.) 520, 522. 
39 N. E. 870. 
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ders of the owner is not "stored" within the meaning of such 
statute. 

Statutes giving livery stable keepers a lien for boarding or 
pasturing animals, or who in connection therewith keeps or 
stores vehicles, does not apply to garage keepers. The livery 
stable keeper had no lien at common law, so a garage keeper 
must have a statute of his own if he is to have a lien.^^ 

However, a garage keeper's lien may be created by express 
agreement,^*" and if the garage keeper takes an automobile 
to repair or to expend money or labor upon he has a lien on 
the automobile for his reasonable charges.^* 

§ 210. Garage offensive to< neighborhood — Restrictions as to 
use of property. In one case it was shown that lots in a resi- 
dence district were conveyed under a restriction that they 
should not be used for any business "which shall be offensive 
to the neighborhood for dwelling houses." The defendant at- 
tempted to erect a garage on one of the lots which, it appeared 
from the evidence, was for the accommodation of about one 
hundred and twenty-five automobiles. Part of one story was 
intended for a repair shop, and a portable forge was to be 
placed in the building; demonstration cars were to be kept 
with dem'onstrators to run them; and seventy-five to one hun- 
dred customers were expected to store automobiles there, such 
machines to go in and out of the place on an average of once 
a day. A steel tank enclosed in cement was to be placed in 
front of the building to hold ten gallons of gasoline. It was 
held that the evidence warranted a finding that the mainte- 
nance of such building would violate the restrictions on the 
lots.40 

38 Smith V. O'Brien, 46 N. Y. keeper had no lien for food fur- 
Misc. 325, 328, 94 N. Y. Supp. 673. nished, and the care of, horses en- 

3s» Perkins v. Boardman, 14 Gray trusted to him, but If a horse was 

(Mass.) 481; Grlnnell t. Cook, 3 lame and was left with the keeper 

Hill. (N. Y.) 485, 38 Am. Dec. 663. to be kept and cured he had a lien 

39 Lord V. Jones, 24 Me. 439, 41 for the same. Lord v. Jones, 24 
Am. Dec. 391; Bevan v. Waters, 3 Me. 439, 41 Am. Dec. 391. 

C. & P. (Eng.) 520, 14 B. C. L. *o Evans v. Foss, 194 Mass. 513, 

693, 22 E. C. L. 515; 2 Kent's 80 N. B. 587, 589, 9 L. R. A. 

Com., 634-635. (N. S.) 1039. 
At common law a livery stable 
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CHAPTEOa XIV. 



ACTIONS AGAINST THE OWNER OR CHAUFFEUR FOR VIOLA- 
TIONS OF STATE OR MUNICIPAL POLICE REGULATIONS. 



i 211. Arrest -without warrant. 

212. Charging an offense. 

213. Jurisdiction of Court. 

214. Uncertainty of statute. 

215. Duplicity in alleging offense. 

216. Summary trial and trial by 

jury. 



§ 217. Two punishments for the 
same act. 

218. Violating speed regulations. 

219. Obstructing traffic. 

220. Owner allowing chauffeur to 

violate speed law. 

221. Displaying borrowed license 

tags. 



§ 211. Arrest without warrant. An officer may arrest any 
one who violates the speed laws of a state or a municipal cor- 
poration, or for any other misdemeanor, without warrant when 
the offense is committed within his sight.^ But he is not au- 
thorized to arrest for a past offense, not a felony, upon infor- 
mation or suspicion.^ Unless the violation is committed within 
the view of the officer, process or warrant for arrest is re- 
quired. An ordinance which authorizes police officers to make 
arrests without a warrant for breaches of municipal ordi- 
nances not committed in their presence is void.* 

§ 212. Charging an offense. One accused of an offense has 
the right to demand the nature and cause of the accusation 
against him,* consequently the complaint must state sufficient 
facts to notify him of the offense with which he is charged,^ 
and which he is caUed upon to answer.^ It should state all 
facts essential to constitute the offense charged,^ and with suf- 
ficient certainty to show a valid cause of action.* It must also 



1 State V. Brown, 5 Harr. (Del.) 
505; Prell v. McDonald, 7 Kan. 
426, 446; Quinn v. Heisel, 40 Mich. 
576, 578. 

2 Com. V. Carey, 12 Cush. 
(Mass.) 246, 252; Quinn v. Heisel, 
40 Mich. 576, 578. But see, Mc- 
CuUough V. Com., 67 Pa. St. 30. 

3 Pesterfleld v. Vlckers, 3 Coldw. 
(Tenn.) 205. See also, Judson v. 
Reardon, 16 Minn. 431. 



*Telheard v. Bay St. Louis, 87 
Miss. 580, 40 So. 326. 

sNeifeld v. State, 23 Ohio Cir. 
Ct. 246. 

« St. Louis V. Smith, 10 Mo. 438. 

T State V. Carpenter, 60 Conn. 
97, 22 Atl. 497. 

8 Denninger v. Pomona, 145 
Cal. 638, 79 Pac. 364; St. Louis v. 
Babcock, 156 Mo. 154, 56 S. W. 
731. 
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show all the facts necessary to give the court jurisdiction.' 
Generally if the offense is charged substantially in the lan- 
guage of the statute or ordinance, it is sufficient.^" The omis- 
sion of an unimportant word of the statute from the complaint 
will not affect its legality. Thus, where a statute required 
every person "desiring" to operate an automobile to procure 
a license, and in alleging its violation the word "desiring" 
was omitted from the complaint, the court declared such omis- 
sion to be of no importance, as it would have no significance 
in the complaint.^^ 

And under a statute requiring the operator of an auto- 
mobile, upon a signal of distress by a person driving horses, to 
stop the automobile and remain stationary, "unless a move- 
ment forward shall be deemed necessary to avoid accident or 
injury," a complaint which charged that the defendant as 
operator of an automobile did not stop the same on a signal of 
distress by a person driving a team of horses was held suf- 
ficient, although it failed to state that a movement forward 
was unnecessary.^ 2 

However, it is necessary that the statute state all the ele- 
ments of the offense with legal certainty,*^ otherwise the 
charge in following it will be lacking in certainty which will 
render it insufficient.^* 

The time, place and manner of the commission of the offense 
should be set out,^° and, when alleging the breach of an ordi- 
nance, the complaint must refer to and identify the ordinance 
alleged to have been violated.^^ 

§213. Jurisdiction of court. A court of limited jurisdic- 
tion has no authority to impose a greater fine for an infraction 
of the law than it is expressly authorized by the statute defin- 

9 Com. V. Fay, 126 Mass. 235. 106; Com. v. Connelly, 163 Mass. 

10 Gallatin v. Tarwater, 143 Mo. 539. 

40, 44 S. W. 750; St. Louis v. instate v. Carpenter, 60 Conn. 
Knox, 74 Mo. 79. 97, 22 Atl. 497; Com. v. Bartley, 

11 State V. Cobb, 113 Mo. App. 138 Mass. 181. 

156, 87 S. W. 551. ib State v. Cadwalader, 36 N. J. 

12 McCummins v. State, 132 Wis. L. 283 ; Anderson v. Camden, 52 
236, 112 N. W. 25. N. J. L. 289, 19 Atl. 539. 

IS People V. Maguire, 26 Cal. is Bayard v. Baker, 76 la. 220, 
635; State v. Scheele, 57 Conn. 40 N. W. 818; Marker v. New 
307, 18 Atl. 256, 14 Am. St. Rep. York, 17 Wend. (N. Y.) 199. 
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iag its jurisdiction, even though the law which has been vio- 
lated provides for a larger maximum penalty than the court 
has authority to impose. And an attempt to go beyond such 
authority by assessing a fine greater than it is authorized to 
impose, renders the sentence and judgment of the court null 
and void.i'' Thus, where a court was authorized to punish by 
fine not to exceed fifty dollars imposed a fine of one hundred 
dollars for the violation of a statute regulating the speed of 
automobiles on the public highways, which statute provided 
for a penalty of one hundred dollars for violations thereof, it 
was held that the court exceeded its jurisdiction and its judg- 
ment was therefore void.^^ 

§214. Uncertainty of statute. The provisions of a penal 
statute should be certain and unambiguous in statiag the of- 
fense which it creates and the persons to whom it applies. 
Where one was charged with operating an automobile without 
a license in violation of an act the title of which provided for 
licensing "operators" of automobiles, and iu the body of the 
act there was no provision for licensing "operators," but a 
provision for licensing the "owners," it was held that the de- 
fendant could not be convicted under the charge. Plainly the 
owner might be one person and the operator another.!^ 

§ 215, Duplicity in aUeging' offense. In an English case the 
defendant was convicted of driving a motor car in a public 
highway "at a speed or in a manner" dangerous to the pub- 
lic, having regard to all the circumstances of the case, includ- 
ing the nature, condition, and use of the highway, and to the 
amount of traffic which was actually at the time or which 
might reasonably be expected to be on the highway. It was 
held that the conviction could not be allowed to stand because 
the complaint stated two offenses, and the conviction did not 
specify the particular offense of which the defendant was con- 
victed. The court holding that "at a speed" constituted one 
offense and "in a manner" another; that a person might be 
going at quite a moderate rate of speed and yet be driving in 

17 Kane v_ Sloane, 98 N. Y. App. is People v. De Graft, 56 N. Y. 
Div. 450, 90 N. Y. Supp. 762; Peo- Misc. 429, 107 N. Y. Supp. 1038. 
pie V. Carter, 48 Hun (N. Y.) 165; lo Com. v. Densmore, 29 Pa. Co. 
Lattimore v. People, 10 How. Pr. Ct. 217. 
Eep. (N. Y.) 336. 
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a manner dangerous to the public; that is, by swaying from 
side to side or not having proper control of the machine.^" 

§216. Siuumary trial and trial by jury. Infractions of 
municipal or local police regulations, such as the violation of 
an ordinance prohibiting fast driving, are not looked upon as 
crinies or misdemeanors as those terms are employed in our 
criminal jurisdiction. In such cases, imless expressly provided 
by constitution or statute to the contrary, the defendant is not 
entitled to a trial by jury.^i There is a distinction between 
offenses against municipal police regulations and those which, 
in their nature, are public crimes, or made so by the laws of 
the state. In the latter the constitutional right of trial by 
jury is generally held to apply.22 

§ 217. Two punishmeuts for the same act. It has been de- 
cided that the same act may constitute several crimes or mis- 
demeanors, and the trial and punishment of one will not bar 
a prosecution of another growing out of the same act.^^ And 
an act being made punishable by both the state law and muni- 
cipal ordinance of the place where it was committed is gener- 
ally held to constitute two distinct and several offenses: an 
offense against the state and an offense against the municipal- 
ity. The offenses, although growing out of the same act, are 
distinguishable and wholly disconnected, and the prosecution 
at the suit of each proceeds upon a different hypothesis. The 
purpose of the ordinance is to provide a mere police regulation 
for the enforcement of good order and quiet within the limits 
of the corporation: the state law has a more enlarged pur- 
pose, namely, the maintenance of the peace and dignity of the 
state.2* 

§218. Violating speed regidation. One who drives his 
automobile at a very high rate of speed violates a provision of 
the law prohibiting driving at a greater rate of speed than is 

20 Rex. V. Wells, 20 Cox Cr. Gas. 23 Gardner v. People, 20 111. 430, 

671, 68 J. P. 392, 2 Loc. Giv. 913, 434; Freeland v. People, 16 111. 

91 I^ T. Rep. (N. S.) 98, 20 T. L. 380; Moore v. Illinois, 55 U. S. (14 

R. 549. How.) 13; Fox v. Ohio, 46 U. S. 

aiMcQuillin, Mun. Ord., §328, et (5 How.) 410. 

seq. 2*McQuillln, Mun. Ord., §510; 

22 In re Jahn, 55 Kan. 694, 697, Kansas City v. Clark, 68 Mo. 588; 

41 Pac. 956; Neitzel v. Concordia, Blatchley v. Moser, 15 Wend. 

14 Kan. 446. (N. Y.) 215; supra, §75. 
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reasonable and proper, having regard to the traffic on the 
highway. Thus, where it was shown that the defendant drove 
his motor car at a high rate of speed through a village and was 
convicted of a violation of such provision on the ground that 
the speed was "to the common danger of the passengers" 
using the road, it was held that such conviction was proper, 
although there was no evidence that at the time any vehicle or 
person using the highway was interrupted, interfered with, in- 
commoded, or affected by reason of such high rate of speed at 
which the defendant was driving.^s 

§219. Obstructing trafSc. It is lawful to leave an auto- 
mobile standing in the highway but not in such a manner nor 
for such a length of time that it will materially impede or ob- 
struct the traffic on such highway. Proof that an automobile 
was left on the street near the curb for two hours was held 
insufficient to sustain a conviction of the owner for unneces- 
sarily obstructing the street.^* And where a hotel proprietor 
was allowed to keep an automobile standing in front of his 
hotel to be rented only to his guests, he cannot be properly 
convicted of unnecessarily obstructing the free passageway 
of the street and delaying traffic thereon because he happens 
to rent such automobile to someone going into the hotel and 
engaging it, who proved not to be a guest. He is not presumed 
to know every guest of his hotel.^'^ 

§220. Owner allowing' chauffeur to violate speed law. If 
the owner of an automobile while riding with his chauffeur 
instructs or permits him to drive at an illegal rate of speed, 
he will be equally guilty with the chauffeur of violatiag the 
law. Thus, where it was shown that the defendant was the 
owner of, or had such a special property in, an automobile as 
gave him control of it, he was held to be guilty of a violation 
of the law in allowing the chauffeur to drive the automobile 
at an unlawful rate of speed while he was riding in the same.^s 

25 Mahew v. Sutton, 86 L. T. 27 Gassenheimer v. District of 
(N. S.) 18, 50 Weekly Rep. 216; Columbia, 25 App. Gas. (D. C.) 
Smith V. Boon, 84 L. T. (N. S.) 179. 

593, 49 Weekly Rep. 480. as Com. v. Sherman, 191 Mass. 

26 Gassenheimer v. District of 439, 78 N. E. 98. 
Columbia, 25 App. Cas. (D. C.) 

179. 
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§ 221. Displaying^ borrowed license tags. He who borrows 
a license tag ia order to avoid identification, and while using 
it violates the speed law, may be convicted of the offense. 
But, aside from a statute covering the act, the owner of the 
license tag is guilty of no offense, even though the tag he 
loaned was a duplicate which he had for the purpose.** 

29 Com. v. David, 33 Pa. Co. Ct. 12, 15 Pa. Dist. 793, 794. 
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CHAPTER XV. 



CONTEACTS TOUCHING THE MANUFACTURE AND SALE OF 
AUTOMOBILES, 



} 222. Purpose and scope of chap- 
ter. 

223. Express warranty on auto- 

mobile. 

224. Implied warranty on auto- 

mobile. 

225. "Seller's talk" not warranty. 

226. Remedy for breach of war- 

ranty. 

227. Same — Return of automo- 

bile for breach. 

228. Rescission of contract must 

be in reasonable time. 

229. Measure of damages for 

breach of warranty. 

230. Automobile warranted satis- 

factory to purchaser. 



§ 231. Meaning of "agency." 

232. Breach of contract as to ter- 

ritorial right of agent. 

233. Agent partially effecting 

sale — Commission. 

234. Dissolution of partnership 

acting as agent. 

235. Right to abandon contract 

of agency giving right to 
cancel order. 

236. Ordering automobiles. 

237. Rescission of contract — Re- 

covery of advance pay- 
ment. 

238. Failure to deliver automo- 

bile on time. 

239. Written contract of sale of 

automobile is conclusive. 



§ 222. Purpose and scope of chapter. The manufacture and 
sale of automobiles having become one of the great industries 
of the country, it is imperative in a work of this kind to con- 
sider the special features of contracts relative thereto. The 
automobile generally represents an investment of a consider- 
able sum of money, and a contract concerning the making or 
sale of the same is, of course, of corresponding importance. It 
is only during the past few years that the automobile has been 
known to the law, but in that short time it has grown to be 
one of the chief sources of litigation. 

For the solution of any question involving the general law 
of contracts or sales the reader is referred to standard text 
books treating of the respective subjects. It is not the pur- 
pose of this chapter to consider the subject of contracts except 
in so far as is necessary to explain features that are peculiar 
to contracts of this nature. An attempt will be made to give 
such information on the points of law that arise as will enable 
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the lawyer to apply the proper principles of law to these new 
questions. 

§223. Express warraaty on automobile. The parties to a 
contract of sale may make any agreement they choose and the 
same is binding, if not contrary to law or public policy. This 
rule extends to warranties of personal property. A vendor 
may sell his goods with any warranty he sees fit to make, and 
any substantial failure of the article to come up to the quality 
or character warranted constitutes a breach thereof and en- 
titles the buyer to an action therefor.^ Thus, an automobile 
was purchased under a warranty for a period of one year, 
and soon after its delivery it got out of order. After repeated 
attempts to remedy the defects, all of which were unsuccess- 
ful, the purchaser sent it to a garage and notified the seller 
that he had returned it under the terms of the agreement. It 
was held that the purchaser cotdd recover the price paid for 
the automobile.^ 

§ 224. Implied, warranty on automobile. In the absence of 
an express warranty on an automobile, there is an implied 
warranty that it is of merchantable quaJity and reasonably fit 
for the use for which it is intended.^ However, if one buys an 
automobile on sight after inspecting it and receives the same 
car that he purchased, there is no such implied warranty.* 

§225. "Seller's talk" not warranty. The law recognizes 
the fact that men will naturally overstate the value and qual- 
ities of the articles they have to sell, and as long as the seller 
confines his talk to statements of opinion or expectation it does 
not amount to a warranty.^ Thus, the plaintiff purchased an 

iSeiberling v. Tatlock, 13 Ind. rock v. Flint, 101 Ind. 278; Rose 

App. 345; Aultman-Taylor Mach. v. Meeks, 91 la. 715, 59 N. W. 30; 

Co. V. Ridenour, 96 la. 638; Lee v. Sickles Saddlery Co., 38 Mo. 

Schoenberg v. Loker, 88 Mo. App. App. 201. 

387. 4 Ford Motor Co. v. Osburn, 140 

zBeecroft v. Van Schalck, 104 m. App. 633, 643. See also, Peo- 

N. Y. Supp. 458. ria Grape Sugar Co. v. Turner, 175 

3Bulck Motor Co. v. Reld Mfg. m. 631; Seitz v. Brewers' Refrig- 

Co., 150 Mich. 118. 122, 113 N. W. erating M. Co., 141 U. S. 510. 

591 

For cases involving the same '"^^^ois: Allen v. Hart, 72 111. 

rule of law see, Kennebrew v. ' 

Southern Automatic E. S. M. Co., Massachusetts: Kimball v. 

106 Ala. 377, 17 So. 545; McClam- Bangs, 144 Mass. 321. 

14 209 



§ 226 LAW OF AUTOMOBILES. 

automobile which had been used, he was told, as a demonstrat- 
ing car, for about half the price of a new car of the same 
kind. He was told that the automobile had been run about 
five hundred miles, and was in first class condition and "all 
right." Plaintiff used the automobile about two months when 
the crank shaft broke, greatly damaging the engine. In an 
action by him to recover the purchase price it was. held that 
there was no express warranty, all that was said was seller's 
talk, and there was no implied warranty on which recovery 
could be had for the breaking of the crank shaft after two 
months' use.® 

In another case the testimony showed that the plaintiff had 
purchased a second-hand set of automobile tires which had 
been used in a hill-climbiag contest and had been run about 
two hundred and fifty miles. This the plaintiff knew when he 
bought the tires. The defendant's salesman had told the plain- 
tiff at the time of the sale that the tires were "as good as 
new." Two months later one of the tires burst. It was held 
that the statement that the tires were as good as new was, 
under the circumstances, merely an expression of opinion and 
not a statement of a present existing fact amounting to a 
warranty.'' However, where the representation is positive and 
relaites tO' a matter of fact, it constitutes a warranty.* 

§226. Remedy for breach of warranty. Upon the breach 
of a warranty the purchaser, if the title to the automobile has 
passed to him, may bring an action to recover damages for 
such breach, or set up such breach to reduce, pro tanto, the 
amount of the recovery in a suit brought for the purchase 
price.^ If the title has not passed to the purchaser, and the 

Michigan: Worth v. McConnell, s Robinson v. Harvey, 82 111. 58. 

42 Mich. 473. » Illinois: Hears v. Nichols, 41 

Missouri: Matlock v. Meyers, 64 111. 207, 89 Am. Dec. 381. 

Mo. 531. Iowa: Alpha Checkrower Co. v. 

Wew Yorlc: DufCany v. Fergu- Bradley, 105 la. 537. 

son, 66 N. Y. 482. Maryland: Queen City Glass Co. 

BMorley v. Consolidated Mfg. v. Pittsburg Clay Pot Co., 97 Md. 

Co., 196 Mass. 257, 81 N. E. 993. 429. 

Citing, Wilson v. Lawrence, 139 Missouri: June v. Falkinburg, 

Mass. 318, 1 N. B. 278. 89 Mo. App. 563. 

T Warren v. Walter Automobile New York: Nash v. Weidenfeld, 

Co., 50 N. Y. Misc. 605, 99 N. Y. 41 N. Y. App. Div. 511. 
Supp. 396. 
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contract is still executory, he may rescind the contract and 
refuse to accept the automobile, or if he has received it he 
may return it to the seller or notify him that it is held subject 
to his order .^" 

But the buyer must act promptly, and if he holds the auto- 
mobile longer than is reasonably necessary for an examination 
and test to be made, his right to rescind is lost, when his only 
remedy will be by action for breach of the warranty.^^ 

§ 227. Same — ^Return of automobile for breach. The pur- 
chaser of an automobile under an implied warranty has a rea- 
sonable time after receipt to inspect the same. If he finds any 
defects it is his duty to refuse to accept it, and he must notify 
the seller of the breach of warranty and return, or oifer to 
return, the machine to him. A failure to do this will estop him 
from setting up any discoverable defects as a defense to the 
payment of the purchase price.i^ 

But a failure to inspect constitutes a waiver of only such de- 
fects as were discoverable by a reasonable inspection, and not 
latent defects. And the purchaser is not bound unless he had 
an opportunity to inspect.^^ Thus, where one purchased mo- 
tors under an implied warranty and did not have an oppor- 
tunity to inspect the same, or did not discover defects on rea- 
sonable inspection, and the same were lost to him and useless 
in his business, the seller could not recover the purchase price 
fromhim.i* 

Ordinarily, upon the failiu-e of an implied warranty the 
buyer must return the article to the seller, but where one 
bought motors and transmissions, for use in automobiles, gave 
them a proper test and did not discover defects until they had 
been installed in automobiles and sold to customers, he was 

loMilliken v. Skillings, 89 Me. In the absence of express war- 

180; Smith v. York Mfg. Co., 58 ranty, the vendee, on receipt of the 

N. J. L. 242; Norton v. Dreyfuss, goods, must act promptly after an 

106 N. Y. 90. opportunity Is given to inspect, 

11 Gray v. Consolidated Ice Ma- and reject them within a reason- 
chine Co., 103 Ga. 115; Viertel v. able time. Day Leather Co. v. 
Smith, 55 Mo. App. 617. Michigan Leather Co., 141 Mich. 

12 Baker v. Turnbull, 51 111. App. 533, 104 N. W. 797. 

226; Williams v. Robb, 104 Mich. isBuick Motor Co. v. Reid Mfg. 
242, 62 N. W. 352; Black River Co., 150 Mich. 118, 113 N. W. 591. 
Lumber Co. v. Warner, 93 Mo. 374, i* Buick Motor Co. v. Reid Mfg. 
6 S. W. 210. Co., 150 Mich. 118, 113 N. W. 591. 
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not required to return them in order to recover damages from 
the seller for the defects-^^ 

§ 228. Rescission of contract must b« in reasonable time. 
Where the purchaser of an automobile has a right to rescind 
the contract of purchase, it is incumbent upon him to exercise 
that right within a reasonable time. What is a reasonable 
time depends upon the circumstances accompanying the sale.^® 
By an undue delay in tendering the automobile to the seller 
and rescinding the sale, the contract would stand affirmed.^'' 
Thus, plaintifE purchased two automobiles from defendant; 
after they were delivered and paid for he found they were un- 
satisfactory, and reported the same to the defendant, who or- 
dered them sent back, so they could be made satisfactory. 
They were sent back and subsequently a test was made, which 
plaiutiff declared to be unsatisfactory, and he demanded a re- 
turn of his money, which was refused. The automobiles were 
left in the hands of defendant, and thereupon plaintiff wrote 
a letter to defendant in which he stated he had left with him 
the automobiles to sell for plaintiff's account and risk for not 
less than the sum stated and plaintiff further assumed all risks 
in case of loss or damage to the automobiles by fire. Several 
months afterward he again wrote defendant several letters tell- 
ing him to sell the vehicles for the best price that could be got 
for them, and as quickly as possible. Subsequently defendant 
notified plaintiff that he had an offer for the automobiles 
which was about one-third the price plaintiff had paid for 
them. No response was made to this letter, and the vehicles 
continued to remain in defendant's possession until three years 
after the original sale, when suit was brought to recover the 
purchase money. Plaintiff was denied recovery.^* 

Where, under a contract to sell automobiles in a designated 
territory, which contract was obtained under a promise by de- 
fendant to put on the market new and improved machines, 
which was not done, but plaintiff continued business relations 

15 Buick Motor Co. v. Reid Mfg. is Cunningham v. Wanamaker, 
Co., 150 Mich. 118, 113 N. W. 591. 217 Pa. St. 497, 66 AU. 748; Lea- 
See also, Stillwell & Bierce Mfg. ming v. Wise, 73 Pa. St. 173. 
Co. V. Phelps, 130 U. S. 520, 9 Sup. i^ Learning v. Wise, 73 Pa. St. 
Ct. 601, 32 L. Ed. 1035; Pisk v. 173. 

Tank, 12 Wis. 276, 78 Am. Dec. is Cunningham v. Wanamaker, 

737. 217 Pa. St. 497, 66 Atl. 748. 
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with the defendant, recognizing the existence of the contract 
and giving no sign or intimation of a purpose to make such 
failure a ground for rescinding the contract, even though such 
failure was a legal justification for refusing to receive and pay 
for automobiles ordered of the existing style and pattern, it 
was decided that the plaintiff by his action had waived his 
right.19 

§ 229. Measure of damages for breach of warranty. Where 
the purchaser retains an automobile the measure of damages 
for breach of warranty is the difference between its value if it 
had been as warranted and its actual value.^" 

If the purchaser retain the machine and it could be repaired 
so as to work according to contract, the measure of his dam- 
ages would be the cost of such repair. ^i 

§ 230. Automobile warranted satisfactory to purchaser. 
When an automobile is sold under an agreement that it will be 
satisfactory to the purchaser, it is for the purchaser to deter- 
mine whether or not he is satisfied. And the seller has no 
cause of complaint if the dissatisfaction of the purchaser is un- 
reasonable.^^ In such a case the reasons of the purchaser for 
rejecting the machine cannot be inquired into.^* 

Thus, where it was shown that the plaintiff purchased an 

19 Cedar Rapids Auto. & Supply 21 Howe Machine Co. v. Reber, 
Co. V. Jeffrey & Co., — la. — 66 Ind. 498. 

(1908), 116 N. W. 1054, 1055. ^^ Connecticut: Zaleski v. Clark, 

20 Isaacs V. Wanamaker, 189 N. 44 Conn. 218. 

y. 122, 81 N. B. 763. See also, tlie IlMnois: Reeves v. Chandler, 113 

following cases, which lay down ^'^- -^-PP- ^^'^■ 

the same rule of law: Massachusetts: Brown v. Foster, 

Illinois: Wheelock v. Berkeley, "^ ^^^- ^^^- !« ^™- ^^P- 463. 
138 111. 153, 27 N. B. 942. Michigan: Koehler v. Buhl, 94 

Mich. 496. 
Marylana: Horn v. Buck, 48 Md. j^^^^g,^^^, p^^^y ^_ American 

^^^- Rubber Co., 52 Minn. 264; Butler 

Massachusetts: Morse v. Brack- y. winona Mill Co., 28 Minn. 205. 

ett, 98 Mass. 205. Missouri: McCormiok v. Finch, 

Missouri: Courtney v. Boswell, 100 Mo. App. 641, 75 S. W. 373; 

65 Mo. 196. Blaine v. Knapp & Co., 140 Mo. 

New York: Muller v. Bno, 14 N. 241. 

y. 597; Cary v. Gruman, 4 Hill Pennsylvania: Singerly v. 

625; Voorhees v. Earl, 2 Hill 288. Thayer, 108 Pa. St. 291. 

Pennsylvania: SeigwoTth. V. liet- 23 Reeves v. Chandler, 113 111. 

fel, 76 Pa. St. 476. App. 167. 

213 



§ 230 LAW OF AUTOMOBILES. 

automobile on the assurance that it should be "satisfactory" 
to her, it was held that she had a right to reject and return 
the automobile if it was not satisfactory to her, provided she 
acted in good faith ; and that it was not sufficient to bind her 
that it should be satisfactory to a reasonable person for the 
purpose for which it was sold.^* 

The cases where the parties provide that the promisor is to 
be satisfied, or to that effect, are of two classes; and whether 
a given case falls within the one or the other class depends 
upon the special circumstances of the particular case. 

In the one class the cases are generally such as involve the 
feelings, taste or sensibility of the promisor, and not those 
gross considerations of operative fitness or mechanical utility 
which are capable of being seen and appreciated by others. 
"But this is not always so. It sometimes happens that the 
right is fully reserved where it is the chief ground, if not the 
only one, that the party is determined to preserve an unqual- 
ified option, and is not willing to leave his freedom of choice 
exposed to any contention or subject to any contingency. He 
is resoived to permit no right in any one else to judge for him 
or to pass on the wisdom or unwisdom, the justice or injustice, 
of his action." In this class of cases the law regards the 
parties as competent to contract in that manner, and if the 
facts are sufficient to show that they did so, their stipulation 
is the law in the case. The promisee is excluded from setting 
up any claim for remuneration, and is likewise debarred from 
questioning the grounds of decision on the part of the prom- 
isor, or the fitness or propriety of the decision itself.^^ 

2* Walker v. Grout Bros. Auto, if not satisfactory. Seeley v. 

Co., 124 Mo. App. 628, 102 S. W. 25. Welles, 120 Pa. St. 69. 

A contract to render satisfactory Where a party purchased a fan- 
services means satisfactory to the ning mill with the understanding 
employer and that the employer, that he might return it within 
if dissatisfied, might discharge the thirty days if it did not suit him, 
employee for any reason which he he was the sole judge as to 
might deem sufficient. Kendall v. whether it suited. The question 
West, 196 111. 221, affirming 98 111. did not depend upon the opinion 
App. 116. or judgment of others. Goodrich 

Under an agreement that a reap- v. Nortwick, 43 111. 445. 

er and binder should he satisfac- 2b Wood Reaping & Mowing 

tory, the purchaser was held to Mach. Co. v. Smith, 50 Mich. 565. 

have the right to return the same The following cases illustrate 

this class of cases: 
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In the other class it is supposed that the promisor under- 
takes to act reasonably and fairly, and to found his deter- 
mination on just and sensible grounds, and from thence 
springs a necessary implication that his decision in point of 
correctness, and the adequacy of the grounds of such decision, 
are open considerations and subject to the judgment of judicial 
triers.2^ 

"An automobile is not a work of art, nor a machine about 
which there can be any very peculiar fancy or taste, but it is 
not a common, gross thing, like a road-wagon or ox-cart. It is a 
complicated machine and cannot be safely run by an inex- 
perienced person." The sale of an automobile under an agree- 
ment that it shall be satisfactory to the purchaser falls within 
the former class of cases as above stated.^^ 

§231. Meaning of "agency." Generally, an "agency," 
withiu the meaning of the automobile trade, consists in giving 
to the agent the right to purchase from the manufacturer ma- 
chines at a discount from the list price, and to retail them to 
customers within specified territory at the full list price. In 
other words, no commission, as such, is paid to an agent on the 
sale of an automobile, but he has the exclusive right to certain 
territory and purchases on his own account at a discount from 
the retail or list price.^^ 

§ 232. Breach of contract as to territorial right of agent. 
It is quite common for automobile manufacturers to contract 
with agents granting each one a designated territory in which 
he is allowed to sell the principal's automobiles; the principal 
agreeing to refer to the agent all inquiries received from pros- 
pective purchasers in the desighated territory. It has been 
held not to constitute a breach of such a contract where an 
agent of the same principal working under a similar contract 

Connecticut: Zaleski v. Clark, 44 Vermont: Rossiter v. Cooper, 23 

Conn. 218. Vt. 522. 

Massachusetts: Brown v. Fos- England: Taylor v. Brewer, 1 

ter, 113 Mass. 136, 18 Am. Rep. M. & S. 290. 

463; McCarren V. McNulty, 7 Gray ae Daggett v. Johnson, 49 Vt. 

139. 345; Hartford Sorghum Mfg. Co. 

Michigan: Gibson v. Cranage, 39 v. Brush, 43 Vt. 528. 

Mich. 49. 27 Walker v. Grout Bros. Auto. 

New York: Hart v. Hart, 22 Co., 124 Mo. App. 628, 642, 102 

Barb. 606; Tyler v. Ames, 6 Lans. S. W. 25. 

280. ''^ Fredricksen v. Locomobile Co. 
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except as to territory, sold two automobiles, without the knowl- 
edge of the principal, in another agent's territory. Such con- 
tract does not give the agent exclusive right to sell such auto- 
mobiles in the described territory, nor does the principal agree 
to protect the agent against such sales.^* 

•« § 233. Agent partially effecting sale— Commission. Where 
an agent has been the procuring cause of the sale of an auto- 
mobile, he is entitled to compensation therefor.^" And this is 
true even though the sale is made by the manufacturer or 
owner directly to the purchaser without the intervention of 
the agent.^^ Thus, where an agent, who was authorized to 
make sales for an automobile company practically effected a 
sale of a machine, but the prospective purchaser eventually 
visited the factory and bought from another agent of the same 
company, the first agent was entitled to the usual commission 
for such sale.^^ 

An agent may be said to be the procuring cause of a sale if 
a purchaser is induced to apply to the owner of the automobile 
through the instrumentality of the agent, or through means 
employed by the agent, or if the sale is effected through the 
efforts of the agent, or through information derived from 
him.*^ 

§ 234. Dissolution of partnership acting as agent. The dis- 
solution of a partnership which holds a contract of agency 
for the sale of automobiles will generally have the effect of 
terminating the contract.** Thus, in one ease, the defendant 

of America, — Neb. — (1907), 111 3i California: Wilson v. Sturgls, 

N. W. 845. 71 Gal. 226. 

29 Cedar Rapids Auto. & Supply Illinois: Hafner v. Herron, 165 
Co. T. Jeffrey & Co., — la. — 111. 242. 

(1908), 116 N. W. 1054. Michigan: Douville v. Comstock, 

30 Illinois: Singer & Talcott 110 Mich. 693. 

Stone Co. v. Hutchinson, 83 111. Missouri: Timberman v. Crad- 

App. 668, affirmed 184 111. 169. dock, 70 Mo. 638. 

Iowa: Staufer v. Bell, 99 la. 545. Rhode Island: Peckham v. Ash- 

Massachusetts : Chapin v. hurst, 18 R. I. 376. 

Bridges, 116 Mass. 105. sa Fredricksen v. Locomobile Co. 

Missouri: Fisher & Co. R. B. Co. of America, — Neb. — (1907), 111 

V. Stead Realty Co., 159 Mo. 562, N. W. 845. 

566. 33 Henry v. Stewart, 85 111. App. 

New York: Whitehead v. Hal- 170, affirmed 185 111. 448. 

sey, 3 N. Y. Misc. 378. 34 Hartford Fire Ins. Co. v. Wil- 
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contracted with a partnership composed of the plaintiff and 
one Stewart whereby the partnership was to act as selling 
agent for the defendant. Defendant knew only Stewart and 
relied upon him to transact the business. The partnership 
placed an order for fifty automobiles with defendant and de- 
fendant accepted the order. Before the automobiles were de- 
livered Stewart withdrew from the partnership which was 
thereby dissolved. It was held that the defendant was en- 
titled to abandon the contract.^,^ 

§ 235. Right to abandon contract of a;gency gives right to 
cajicel order. Where the main purpose of a contract is to es- 
tablish a selling agency for the principal's automobiles, an 
order and acceptance for automobiles in connection therewith 
is incidental to the main purpose, and, on the principal becom- 
ing entitled to abandon the contract of agency, he is also en- 
titled to cancel the order.^s 

§ 236. Ordering automobiles. Where an order for an auto- 
mobile is given the order should state the style desired, other- 
wise, if the dealer or manufacturer sells different styles, the 
order cannot be enforced even though accepted.^'^ 

Usually in ordering automobiles the seller requires a de- 
posit to be made; and this rule is generally enforced even as 
to agents. And where an agreement between a manufacturer 
and a selling agent requires that a deposit of twenty-five dol- 
lars be made with each order, it will probably be construed to 
mean a deposit of twenty-five dollars on each automobile or- 
dered, and not merely twenty-five dollars with each order for 
machines regardless of the number ordered.** 

§237. Rescission of contract — Recovery of advance pay- 
ment. Where one orders an automobile and pays part of the 
purchase price in advance of delivery, he cannot without good 
cause refuse to consummate the deal and demand a return of 

cox, 57 111. 180; Johnson v. Wil- bile Co., 143 Mich. 21, 106 N. W. 
cox, 25 Ind. 182; Sample v. Lamb, 399. 

2 La. 275. s'Wheaton v. Cadillac Automo- 

85 wheaton v. Cadillac Automo- bile Co., 143 Mich. 21, 106 N. W. 
bile Co., 143 Mich. 21, 106 399. 

N. W. 399. 38 Cedar Rapids Auto. & Supply 

38 Wheaton v. Cadillac Automo- Co. v. Jeffrey & Co., — la. — 

(1908), 116 N. W. 1054, 1056. 
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his money. And it makes no difference that the purchaser is 
buying under a contract of agency with the seller. Such agent 
stands in the relation of a purchaser "who has paid a part of 
the purchase price in advance and he cannot refuse to carry 
out the contract without just cause.*^ 

§238. Failiire to deliver automobile on time. If one fails 
to deliver automobiles within the time required by a contract 
of sale of such automobiles, he is liable in damages for the de- 
lay, unless such breach of contract was waived by the pur- 
chaser.*" Thus, where one ordered motors and transmissions 
to be delivered at a certain time and they were not delivered 
until later, it was held that the buyer could recover for dam- 
ages caused by the delay in delivery.* * 

The acceptance of such goods after the time specified for 
their delivery is not a waiver of a claim for damages for the 
delay, unless the acceptance is made under circumstances 
manifesting an intention to waive damages.*^ And the buyer 
has the right to require the seller to deliver the goods con- 
tracted for after the time for delivery has passed, and by ex- 
ercising his rights and insisting on the delivery of the goods 
after such time, the buyer does not waive his rights to what- 
ever damages he may have suffered by the delay.* ^ 

§ 239. Written contract of sale of automobile is conclusive. 
"It is fundamental that' Vhen a contract is reduced to writ- 
ing, it is conclusively presumed that the written instrument 
expresses the entire contract between the parties, and that all 
prior and contemporaneous negotiations, in respect to the sub- 
ject matter of the contract, are excluded."** 

It follows, then, that parol evidence is inadmissible to con- 
tradict or vary the terms of a written contract, which is com- 

39 Cedar Rapids Auto. & Sup- Nor does the giving of a note 
ply Co. v. Jeffrey & Co., — la. — for the purchase price necessarily 
(1908), 116 N. W. 1054. operate as such waiver. Industrial 

40 Jones V. United States, 96 U. Works v. Mitchell, 114 Mich. 29, 
S. 24, 24 L. Ed. 644. 72 N. W. 25. 

*i Buick Motor Co. v. Reid Mfg. 43 Buick Motor Co. v. Reid Mfg. 

Co., 150 Mich. 118, 113 N. W. 591. Co., 150 Mich. 118. 113 N. W. 591. 

42 Ramsey v. Tully, 12 111. App. 44 Ramming v. Caldwell, 43 111. 

463; Buick Motor Co. v. Reid Mfg. App. 175; DeWit v. Berry, 134 U. 

Co., 150 Mich. 118, 113 N. W. 591; S. 307, 315. 
Spiers v. Halsted, 74 N. C. 620. 
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plete, definite and certain in its terms, in the absence of acci- 
dent, mistake or fraud.*^ 

Thus, an automobile was sold under a written contract as to 
its quality and fitness. The contract was plain and unambig- 
uous, and there was no mistake, accident or fraud. It wasi 
held that evidence as to what the seller said relative to the 
automobile before and at the time the sale was made was not 
admissible to show that the contract was different from that 
expressed in the writing.** 



*5 Alabama: Baker v. Cotney, 
— Ala. — (1907), 43 So. 786. 

Georgia: Smith v. Green, 128 
Ga. 90, 57 S. E. 98. 

Illinois: Boylan v. Cameron, 
126 111. App. 432; Levine v. Car- 
roll, 121 111. App. 105. 

Iowa: Houts v. Sioux City 
Brass Wks., 134 la. 484, 110 N. W. 
166. 

Louisiana: Jackson Brewing Co. 
V. Wagner, 117 La. 875, 42 So. 356. 

Massachusetts: Smith v. Vose 
& Sons Piano Co., 194 Mass. 193, 
80 N. E. 527. 

Miehigan: Wallace v. Kelly, 148 



Mich. 336, 111 N. W. 1049, 14 De- 
troit Leg. N. 230. 

Missouri: Rowland v. St. Louis 
& S. F. R. Co., 124 Mo. App. 605, 
102 S. W. 19; Laclede Const. Co. 
V. Moss Tie Co., 185 Mo. 25, 61. 

New Hampshire: Hill v. Hill, 
74 N. H. 288, 67 Atl. 406. 

New York: McKee v. Owen, 
104 N. Y. Supp. 373; Michels v. 
Studnitz, 103 N. Y. Supp. 817. 

Virginia: Trout v. Norfolk & 
W. R. Co., 107 Va. 576, 59 S. E. 
394; Roanoke v. Blair, 107 Va. 639, 
60 S. E. 75. 

<8 Ford Motor Co. v. Osburn, 140 
111. App. 633, 643. 
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ACCIDENTS— 

(See Automobile Accidents.) 

between street crossings, 173. 
ACTUAL DAMAGES— 

(See CoMPENSATOKY Damages.) 
AGENCY— 

meaning of, in automobile trade, 231. 

right to abandon contract of gives right to cancel order for auto- 
mobile, 235. 

AGENT- 

breach of contract as to territorial right of, 232. 

selling in territory of, by another agent, 232. 
when not a violation of right of, 232. 

partly effecting sale of automobile entitled to commission, when, 233. 

dissolution of partnership acting as, 234. 
terminates the agency, 234. 
AMBULANCE— 

(See Ambulance Service.) 
AMBULANCE SERVICE— 

automobiles used in, 10. 
ANIMALS— 

(See Ferocious Animals.) 
APPROACHING— 

meaning of term, 48. 
ARREST— 

without warrant, when oflBcer justified in making, 211. 

ordinance authorizing, without warrant, void, 211. 

ARMY— 

use of automobiles by, 10. 

AUTO— 

(See Automobile.) 

term defined, 1. 

term used to mean automobile, 4. 

AUTOCAR— 

(See Automobile.) 
defined, 4. 

term used to mean automobile, 4. 
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AUTOMOBILE— 

origin and application of term, 1. 

variously defined, 2, 3. 

term does not include road rollers or traction engines, 2. 

vehicles requiring tracks not included in definition of, 2. 

popular meaning of term, 2, 3. 

is included in appellation of "carriage" and "vehicle," 2. 

distinguished from traction engines and locomotives, 2. 

meaning of, as used in this work, 3. 

excludes steam road roller, 3. 

excludes traction engine, 3. 

excludes vehicles that run on rails or tracks, 3. 

excludes flying machine, 3. 

includes automobile-bicycle and automobile-tricycle, 3. 
terms defined, 4. 

designated by different names, 4. 
statutory definitions of, 5. 
term includes what, under statutes, 5. 
motor-cycle falls within definition of, 5. 
classification of automobiles, 6. 

as relates to the number of wheels, 6. 

as relates to the motive power, 6. 
compressed air automobile defined, 6. 
electric automobile defined, 6. 
petroleum automobile defined, 6. 
steam automobile defined, 6. 

classification of automobiles as respects their use, 6. 
early history of, 7. 
early opposition to, in England, 7. 
Gottlieb Daimler known as father of, 8. 
recent inventions and development of, 8. 
inventor of, 7, 8. 
development of, in England, 8. 
early English laws relating to, 8. 
growth of industry, 9. 
growth of sales of, 9. 

amount of money invested in manufacture of, 9. 
first invention of modern, who developed, 8. 
legislation against use of in England, 8. 
demand for smaller types of, increasing, 9. 
use of, 10. 

advantages of, over other vehicles, 10. 
supplanting horse drawn vehicles, 10. 

has been adopted by cities in fire and ambulance service, 10. 
used by police officers to regulate automobile traffic, 10. 
danger from their use on country roads diminishing, 10. 
employed in army service, 10. 
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AUTOMOBILE— Continued. 

accidents attributable to, 11. 

(See Automobile Accidents.) 
jopularity and success of, 12. 

is first as mode of rapid transit, 12. 

record for speed is one mile in twenty-eight and one-fifth seconds, 12. 

has met with much opposition, 12. 

is vehicle of commerce, 12. 

is a vehicle, 13. 

held not to be a vehicle within meaning of police regulation passed 
before it was known, 13. 

is a carriage, 14. 

decisions holding that it is a carriage, 15. 

person not precluded from recovering for injuries caused by defec- 
tive highway because riding in, 15. 

is carriage within the terms of a deed reserving strip of ground 
for "carriage way," 15. 

held not to be a carriage, 16. 

towns held not to be required to keep highways in safe repair 
for, 16. 

not a carriage within meaning of certain statute, 16. 

decisions relative to bicycle are applicable to, 17. 

is lawful conveyance, 18. 

old principles of law apply to its use, 18. 

use of on highways is lawful, 18. 

(See Highways.) 

rights of, are recognized by courts and legislatures, 18. 

maxim of law applicable to use of, 18. 

use of on highways not a nuisance, 19. 

(See Highways.) 

tendency to frighten horses, effect of, 19, 23. 

(See Chauffetje.) 

not classed as dangerous machine, 20. 

owner of not liable for acts of servant, when, 20. 

(See Master and Sekvant.) 

use of requires degree of care proportionate to danger involved, 20. 

law of dangerous instrumentalities does not apply to, 20. 

(See Dangebotjs Insteumentalities.) 

is ordinary vehicle of pleasure and business, 20. 

not classed with ferocious animals, 21. 

noises incident to operation of not negligent per se, 22. 

(See Noises.) 

not negligent per se to allow machinery of to run when automobile 
is stopped, 22. 

when owner of is liable for consequence of noises of, 22. 

use of may become nuisance, when, 22. 
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AUTOMOBILE— Continued. 

owner of not liable for causing fright to horses, when, 23. 
operator of is charged with knowledge that it will frighten 

horses, 23. 
(See Chatjiteur.) 
characteristics of, 24. 
(See Chaeacteristics.) 
may become dangerous, when, 24. 
judicial notice of characteristics of, 25. 
(See Judicial Notice.) 
State may regulate use of. 
(See State.) 

may be excluded from certain highways, 32. 
necessity for regulation of, 34. 
necessity for uniform legislation relating to, 35. 
regulation of speed of with reference to traflBc on the highway, 37. 
statutes regulating use of are penal, 38. 
effect of partial invalidity of statute regulating use of, 39. 
regulation of, as class legislation, 41. 
registration of, by corporation or partnership, 43. 
licensing of, owned by corporation or partnership, 43. 
required by statutes to stop, when, 44. 
meaning of word "steam" as applied to by statute, 45. 
operator of required by statute to stop on signal, when, 49. 
distinction between stopping, and stopping motive power, 50. 
laws regulating traction engines not applicable to, 51. 
registration of, 52. 
(See Registration.) 
display of number on, 52. 
constitutionality of law requiring registration of and display of 

number on, 53, 54, 55. 
regulation of, as a public vehicle, 61. 
regulation of by municipal corporation. 
(See Municipal Corporation.) 
state may license operation of, 80. 
ordinance requiring owners of to procure license held void for 

discrimination, 80. 
purpose of statutes licensing operation of, 81. 
license to operate, 80. 
(See License.) 

license fee Imposed on, not a tax, 84, 88, 100. 
license fee imposed on must be reasonable, 97. 
(See License Fee.) 

license may be imposed on by both state and city, 101. 
imposition of license tax on, not unconstitutional, 102. 
as forming a class for purpose of license, 103. 
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AUTOMOBILE— Continued. 

requiring owner of to register, procure a license and display a num- 
ber does not amount to unreasonable search or seizure, 104. 

nor to testify against himself in a criminal case, 104. 
Federal control of, 105. 
is properly a subject for state control, 105. 
in United States mail service, 106. 
(See Mail Servicb.) 
customs duties on, 107. 
(See Customs Duties.) 
carrying gasoline on passenger vessel, 108. 
(See Passenger Vessel.) 
in Interstate commerce, 109. 
(See Interstate Commerce.) 

imposing tax on, used In Interstate commerce, 110. 
operating between two states, control of. 111. 
use of on highways, 115. 
(See Highways.) 
right of on turnpikes, 116. 
(See Turnpike.) 

may cross toll bridge without paying, when, 116. 
care required of operator of in city street, 118. 
(See Street.) 
what is ordinary care in operation of, 119. 

how determined, 119. 
(See Ordinary Cabe.) 

duty of operator of to turn to right when meeting vehicles, 121. 
(See Highways.) 

right of on highway equal to right of pedestrian, 124. 
operator of driving on wrong side of highway, 125. 
(See Highway.) 
duty of operator of when meeting horses, 126. 

statutory requirements as to, 127. 

must be strictly complied with, 127. 
(See Chauffeur; Highways.) 

duty of operator of when turning street corners, 128. 
racing with on highway, 129. 
(See Racing.) 

rights of with reference to street cars, 130. 
(See Street Cae; Street Car Tracks.) 

rule as to care of dangerous instrumentalities does not apply to, 145. 
(See Dangerous Instrumentalities.) 
hired to third person, liability of owner for acts of operator, 147. 

illustrations, 147. 
owner of not liable for acts of borrower, 148. 
(See Owner and Borrower.) 
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AUTOMOBILE— Continued. 

actions for damages for injuries caused by must be founded on 

negligence, 149. 
actions for negligent use of. 
(See Negligence.) 
reasonable care in use of on highway extends to keeping in 

repair, 151. 
ordinary care in management of, what is, 154. 
degree of care required of operator of when passing children, 155. 
contributory negligence as applied to use of, 156. 
contributory negligence of operator of. 
(See Chaxhtetir.) 

use of as causing person to be placed in imminent peril. 
(See CoNTKiBUTORY Nbgligbnce.) 
gross negligence in operation of. 
(See Gross Negligence.) 
criminal negligence in operation of. 
(See Criminal Negligence.) 
use of on public highways. 
(See Highways.) 
duty of operator of on highways. 
(See Chaixffeur.) 
rate of speed of. 
(See Speed.) 

evidence as to stopping of, 165. 
damages caused by use of. 
(See Damages; Negligence.) 
noises incident to operation of. 
(See Noises.) 

evidence as to noise made by. 
(See Evidence.) 
frightening horses, 168. 

illustrations, 169. 

when no liability arises from, 168. 
duty of operator of when meeting frightened horses, 168. 
statutory duty of operator of when meeting frightened horses, 170. 
statute authorizing operator of to pass other vehicles on the high- 
way, 170. 
operator of bound to use reasonable care not to injure workman in 

street, 172. 
operator of bound to be watchful at all times for pedestrians, 173. 
leaving unattended in the highway, 174. 

not negligence per se, 174. 
collision between, and other vehicles, 175. 

same rules of law apply to both, 175. 
excessive speed of at time of collision with vehicle, 175. 
(See ExcESsrvB Speed.) 
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AUTOMOBILE— Continued. 

collision of with street car, 176. 

illustrations, 176. 
crossing bridges with, not negligence, 177. 
duty of operator of when crossing railroad tracks, 178. 
(See Chauffeub.) 

duty of passenger when riding in, 181. 
(See Passenger.) 

negligence of operator of not imputable to passenger, 180. 
liability of joint tort feasors in use of, 182. 
presumption as to owner of complying with the law, 183. 
owner of not complying with registration laws not a "traveler," 183. 
duty of garage keeper in hiring to customers, 206. 
(See Gaeage Keepee.) 
duty of hirer of, 208. 
(See Hirer.) 

when leaving in highway is not an obstruction of traflBc, 219. 
owner of allowing chauffeur to violate speed law, 220. 

is equally guilty with chauffeur, 220. 
operator of displaying borrowed license tags, 221. " 
(See License Tags.) 
manufacture of is great industry, 222. 
sale of under express warranty, 223. 
(See Express Warranty.) 
implied warranty on, 224. 
(See Implied Warranty.) 
remedy for breach of warranty on, 226. 
(See Breach of Warranty.) 
warranted satisfactory to purchaser, 230. 
(See Express Wabrantt.) 
not a work of art, 230. 

order for, should state the style desired, 236. 
(See Order.) 

right of purchaser of to rescind contract of sale, 237. 
(See Contract.) 

failure of seller of, to deliver on time, 238. 
(See Seller.) 

acceptance by purchaser after contract time not a waiver of dam- 
ages, 238. 
written contract of sale for is conclusive, when, 239. 
(See Contract.) 

AUTOMOBILE ACCIDENTS— 

number of places where occurred in 1908, 11. 
number of places where occurred in 1907, 11. 
number of places where occurred in 1906, 11. 
number of persons killed and injured by in 1908, 11, 
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AUTOMOBILE-BICYCLE— 

(See AuTOMOBiiE.) 

is included in term automobile, 3. 

is two wheeled vehicle, 6. 
AUTOMOBILE FACTORIES— 

number of persons employed in, in 1908, 9. 
AUTOMOBILE LINE— 

defined, 4. 
AUTOMOBILE PRIZE CONTESTS— 

(See Prize Contests.) 
AUTOMOBILE-TRICYCLE— 

(See AtTTOMOBILE.) 

is included in term automobile, 3. 
is three wheeled vehicle, 6. 

AUTOMOBILIST— 
defined, 4. 

AUTOTRUCK— 

(See Automobile.) 
defined, 4. 

BENZ, CARL— 

Invented horizontal cylinder, water-jacketed engine, which he 
applied to three-wheel carriage in 1885, 8. 

BICYCLE— 

is two wheeled vehicle, 6. 

history of, 17. 

law relative to is similar to law relative to automobiles, 17. 

early form of horseless carriage, 17. 

invented by Baron von Drais, a German, in 1818, 17. 

early form of called "draisine," 17. 

"ordinary" bicycle invented in 1867, 17. 

steel suspension wheel for, introduced about 1870, 17. 

"safety" bicycle invented by Michaux, a Frenchman, 17. 

pneumatic tire applied to by J. B. Dunlop in 1888, 17. 

is being replaced by automobiles as vehicles of pleasure, 17. 

remarkable rise and fall of the trade, 17. 

tendency to frighten horses, effect of, 23. 

legal status of, 26. 

similar to that of automobile, 26. 
is a vehicle, 27. 
is a carriage, 27. 

rights of user of on highways, 27. 

is included in statutory phrase "wagon or other vehicle," 27. 
person riding, not entitled to recover for injuries, when, 28. 
held not to be a vehicle or carriage, 28. 
not included in statutory phrase "wagon, cart or dray," 28. 
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BICYCLE— Continued. 

person riding not "an ordinary passenger in a vehicle," 28. 

velocipede is synonym for, note 42, p. 25. 

not included in description "sledge, drag, or such like carriage," 

note 47, p. 26. 
not included in description "personal or ordinary baggage," note 

47, p. 26. 
collision of with automobile, 175. 
BILL— 

(See TiTM.) 

to contain one subject, 72. 

must be expressed in title, 72. 

constitutional provision as to not applicable to ordinances, 72. 
title of may be general, 72. 

matters of detail need not be expressed in title of, 72. 
BORROWER— 

(See OWNEB AND BOREOWER.) 

BRAKES— 

(See Automobile; State; Statutes.) 
BREACH OF WARRANTY— 

(See Express Warranty; Implied Warranty.) 

remedy for on automobile, 226. 

when buyer may return automobile for, 226, 227. 

buyer must act promptly, 226, 227. 
duty of buyer of automobile on discovery of, 227. 
failure of buyer to inspect automobile constitutes waiver of, 

when, 227. 
duty of buyer to return automobile for, 227. 

rescinding of contract of sale for must be in reasonable time, 228. 
measure of damages for, 229. 

when the purchaser retains the automobile, 229. 
when the purchaser returns the automobile, 229. 

BRIDGES- 

not negligence to cross with automobile, 177. 

BURSTALL & HILL— 

invented self propelling carriage about 1820, 7. 

BY-LAWS— 

(See Ordinances.) 

CAR— 

term used to mean automobile, 4. 

CARE— 

(See Ordinary Care.) 
degree of required, 154. 

depends upon surrounding circumstances, 154. 
failure to exercise proper degree of is negligence, 153. 
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CARE — Continued. 

degree of required depends upon the danger involved, 154. 
degree of required vi^hen safety of children is involved, 155. 
degree of required of children, 155. 
degree of required of person placed in imminent peril, 157. 

CARRIAGE— 

(See AtTTaMOBiLE; Bicycij!.) 

automobile falls within term of, when, 2. 

automobile is, 14. 

is generic term meaning that which carries, 14. 

defined, 14. 

in common use the word means vehicle for transportation of per- 
sons, 14. 

decisions that automobile is. 15. 

automobile is within meaning of deed reserving strip pf ground 
for "carriage way," 15. 

automobile held not to be, 16. 

automobile not within meaning of certain statute, 16. 

bicycle Is, 27. 

bicycle held not to be, 28. 

CAR TRACKS— 

(See Street Cak Tracks.) 

CHARACTERISTICS— 
of automobile, 24. 

judicial notice of, 25. 
speed, 25. 

CHARGE— 

(See Complaint.) 

CHARGING OFFENSE— 
(See Complaint.) 

CHARTER— . 

(See Chabter Powers.) 

CHARTER POWERS— 

of municipal corporation, construction of, 63. 

are to be strictly construed, 63. 
specific enumeration of, excludes those not mentioned, 63. 
are limitation on municipal corporations, 63. 

CHAUFFEUR— 

must drive automobile with regard for rights of others, 18. 

is charged with knowledge that automobile may frighten horses, 23. 

is bound to exercise reasonable care in operating automobile, 

118, 119. 
duty of, in operating automobile in city streets, 118, 124. 
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CHAUFFEUR— Continued. 

duty of when meeting horses, 126. 

statutory requirements as to, 127. 

must be strictly complied with, 127. 
duty of when turning street corners with automobile, 128. 
rights and duties of when driving automobile across street car 

tracks, 130. 
may drive automobile on street car tracks, 130. 
definition and origin of term, 132. 

is of French origin, 132. 
word originally meant "burner," 132. 
statutory definition of, 132. 
position of is a responsible one, 133. 
employer of is liable for actions of, when, 133. 
(See Master and Sebvant.) 
license of, 134. 

purpose of, 134. 

cannot be loaned or assigned, 134. 

may be revoked, when, 134. 
authority of, to bind employer for repairs to automobile, 146. 
has no implied authority to bind employer for permanent repairs 

to automobile, 146. 
has implied authority to bind employer for temporary repairs to 

automobile, when, 146. 
has implied authority to bind employer for storage of automobile, 

when, 146. 
driving automobile for third persons, liability of employer, 147. 

illustrations, 147. 
using borrowed automobile, employer not liable for acts of, when, 

148. 
duty of to exercise ordinary care to discover danger, 151. 
degree of care required of when safety of children is involved, 155. 
contributory negligence of, 156. 

will bar recovery by for injuries, 156. 
gross negligence of in operating automobile, 158. 

illustration, 158. 
criminal negligence of in operating automobile, 159. 

liability of, for, 159. 
may assume that others will exercise care and caution, 163. 
duty of to watch for other travelers, 163. 
not the duty of to anticipate negligence of others, 163. 
duty of when automobile frightens horses, 168. 

illustrations, 169. 
duty of when crossing railroad tracks with automobile, 178. 

may be necessary to stop as well as look and listen, 178. 

must look and listen effectively, 178. 
when view is obstructed, 178. 
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CHAUFFEUR— Continued. 

violating speed law when under direction of owner, 220. 

owner equally guilty with chauffeur, 220. 
displaying borrowed license tags, 221. 

may be convicted for violating speed law, 221. 

CHILD— 

(See Childben; Paeent and Child.) 

CHILDREN- 

(See Pakent and Child.) 

degree of care required where safety of is involved, 155. 

not to be measured by standard applicable to adults, 155. 
degree of care required of, 155. 

of tender years, cannot be guilty of contributory negligence, 161. 
at what age chargeable with negligence, 161. 
recovery by parent for injury to, 197. 

measure of damages, 197. 

CHURCH, DR.— 

built double decked omnibus automobile to carry 50 people, 7. 
was not a success, 7. 

CITIES— 

(See Municipal Corporation.) 

CLASSIFICATION— 

(See License; Municipal Corporation.) 

of subjects of license by municipal corporation, 103. 

of vehicles, how made, 103. 

must be natural and real, not arbitrary or fanciful, 103. 

CLASS LEGISLATION— 

regulation of automobiles as, 41. 
what is, 41. 
defined, 41. 

laws especially applicable to automobiles are not, 41. 
statutes exempting automobiles kept in stock are not, 41. 
statutes establishing special rules of evidence as to automobile 
accidents are not, 41. 

COLLISIONS— 

(See Street Cabs; Automobile; Vehicles.) 

COMMISSION— 
(See Agent.) 
agent partly effecting sale of automobile entitled to, when, 233. 

COMMON CARRIER— 
(See Public Vehicle.) 
garage keeper Is not, 201. 
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COMPENSATORY DAMAGES— 

(See Damages.) 

defined, 189. 

object of the law in awarding, 189. 
COMPLAINT— 

charging offense, must contain what, 212. 

must notify defendant of the offense charged, 212. 

must state all facts of offense with certainty, 212. 

must show jurisdiction of court, 212. 

following language of statute or ordinance, 212. 

omission of unimportant words of statute not material, 212. 

must state time, place and manner of commission of offense, 212. 

duplicity of, in alleging offense, 215. 

"at a speed or in a manner," refers to two offenses, 215. 
COMPRESSED-AIR AUTOMOBILE— 

(See Automobile.) 

defined, 6. 
CONFLICT OF LAWS— 

(See Statutes; Obdinanceb.) 
CONTRACT— 

(See CoNTKACT op Sale.) 

for the hire of automobiles, 208. 
(See Gabage Keeper.) 

warranting automobile satisfactory to purchaser, 230. 

of agent as to territorial right, 232. 
violation of, 232. 

of agency, 235. 

right to abandon gives right to cancel order for automobile, 235. 

right to rescind by purchaser of automobile, 237. 
cannot recover advance payment, when, 237. 

of sale of automobile conclusive, when, 239. 
CONTRACT OF SALE— 

(See Contract.) 

right to rescind must be exercised in reasonable time, 228. 

effect of undue delay on right to rescind, 228. 

in writing conclusive, when, 239. 

CONTRIBUTORY NEGLIGENCE— 
(See Negligence.) 
defined, 156. 

is want of ordinary care on part of plaintiff, 156. 
must have been proximate cause of injury, 156. 
of operator of automobile, 156. 
will bar recovery for injury, 156. 

rule subject to qualification, 156. 
of person injured by automobile, illustration, 156. 
circumstances surrounding an act control question of, 156. 

18 
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CONTRIBUTORY NEGLIGENCE— Continued, 
evidence of, 156. 

involving the use of automobile, illustrations, 156. 
must be want of ordinary care under the circumstances, 156. 
must be proximate cause of injury to bar recovery, 156. 
of person placed in imminent peril, 157. 

degree of care required of such person, 157. 
Is question for jury, when, 160. 

in cases involving the use of automobiles, 160. 
illustrations, 160. 
can frequently be established only by inference, 160. 
when a question of law, 160. 
children of tender years cannot be guilty of, 161. 
(See Childeen.) 

of parent, imputable to child, when, 161. 
(See Pabent and Child.) 

CORPORATION— 

license not to issue to, to operate automobile, 43, 82. 
automobile owned by, how registered, 43. 

COUNTY— 

not liable for defective condition of highways, when, note 22, p. 107. 

COUNTY LICENSE— 
(See License.) 

COURT— 

(See Jtjbisdiction.) 

jurisdiction of is limited to amount prescribed in statute creating 
it, 213. 
judgment of imposing greater fine is void, 213. 

CRIMINAL NEGLIGENCE— 
defined, 159. 

in operation of automobile, liability for, 159. 
actual intent not an essential element of offense of, 159. 
statutory provisions as to punishment of, 159. 
in operating automobile, 159. 
statutory provisions relating to, 159. 

"CROSSING"— 

meaning of term as used in ordinance regulating speed of auto- 
mobiles, 61. 

CUGNOT, NICHOLAS JOSEPH— 

Frenchman, built two steam carriages in 1769-70, 7. 

CUSTOMS DUTIES— 
on automobiles, 107. 

are household effects, 107. 

must be used abroad one year, construction of requirement, 107. 
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DAIMLER, GOTTLIEB— 

a German, inventor of internal combustion engine, 8. 

inventor of modern automobile, 8. 

sold French and Belgian patents of invention to Fanhard & Levassor 

in 1889, 8. 
known as "Father of Automobile," 8. 

DAMAGES— 

(See Negligence.) 

the subject of, 184. 

defined, 185. 

general consideration, 186. 

no right to arises without a wrong, 186. 

general damages, 187. 

defined, 187. 

are presumed to arise from a wrong done, 187. 
special damages, 188. 

defined, 188. 

illustrations of, 188. 
actual or compensatory damages, 189. 

defined, 189. 

object of the law in awarding, 189. 
exemplary damages, 190. 

defined, 190. 

when allowed, 190. 
nominal damages, 191. 

defined, 191. 

in case of injury by automobile, 191. 
measure of, 192. 

how governed, 192. 

In actions for personal injuries, 193. 
in actions for personal injuries, extend to what, 193. 
reasonable verdicts for in personal injury cases, Illustrations, 194. 
excessive verdicts for in personal injury cases, illustrations, 195. 
measure of in action by parent for injury to child, 197. 
measure of in action by husband for injury to wife, 198. 
measure of for injury to property, 199. 

where property may be repaired, 199. 

deterioration in value of horse caused by fright, 199. 

usable value of property, 200. 
for breach of warranty on automobile, 229. 

when the purchaser retains the automobile, 229. 

when the purchaser returns the automobile, 229. 
for failure to deliver automobile on time, 238. 

not waived by accepting automobile after contract time, 238. 

DANGEROUS FACILITIES— 

(See Dangebotjs Instbumentalitt.) 
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DANGEROUS INSTRUMENTALITIES— 

(See Dangebous Machine.) 

law of does not apply to automobile, 20 

law applicable to, 20. 

responsibility of persons making use of, 20. 

liability of owner of for use of by servant, 20. 

automobile not classed with, 145. 

rule applicable to care of, does not apply to automobile, 145. 
DANGEROUS MACHINE>— 

(See Dangekous Instkumentality.) 

automobile not classed as, 20. 

responsibility of -persons making use of, 20. 

liability of owner of for use of by servant, 20. 
DEFENSE— 

in negligence case, that automobile was not exceeding speed 
limit, 164. 

that excessive speed on public street was authorized by Board of 
Aldermen, 164. 

DEFINITIONS— 

(See Vakious Topics.) 

DELIVERY— 

(See Automobile; Seller.) 

DISCRIMINATION— 

(See Class Legislation.) 

DRIVE— 

defined, 47. 

DRIVER- 

(See Dbive.) 
term construed, 47. 

"DUE PROCESS OF LAW"— 
defined, 56. 
synonomous with "law of the land," 56. 

DUNLOP, X B.— 

veterinary surgeon, of Belfast, Ireland, invented the pneumatic 
tire, 17. 

DUPLICITY— 

(See Complaint.) 

in alleging offense, effect of, 215. 

ELECTRIC AUTOMOBILE— 
(See Automobile.) 
defined, 6. 

ELECTRIC CAR— 

(See Cak; Steeet Cab.) 
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ENGINE— 

(See Pike Engine.) 

of automobile, explosions from not negligent, when, 22. 

blowing off steam from negligent, when 22; note 24, p. 22. 

ordinary use of not negligent, note 19, p. 21. 
ENGLAND— 

development of automobile In, 8. 

early laws of, relating to automobiles, 8. 

legislation of, adverse to automobiles, 7, 8. 
"EQUAL PROTECTION OF THE LAWS." 

(See Class Legislation.) 
EVANS, OLIVER— 

in 1786 suggested the use of steam road wagons, 7, 
EVIDENCE— 

(See Speed Law.) 

of violation of speed law, reward for, 76. 

of relationship of master and servant, 143. 
what necessary to establish, 143. 
illustrations, 143. 

one registering automobile in own name presumed to be owner, 14$ 

of rate of speed of automobile, 165. 
opinion of witness, 165. 

as to stopping automobile, 165. 

as to noise of automobile, 167. 

as to comparative noises made by automobiles, when competent, 167. 
EXCESSIVE SPEED— 

(See Speed.) 

combined with negligent noises of automobile causing injury, 164. 
necessary to plead and prove only the excessive speed, 164. 

may be lower rate than maximum fixed by statute, 164. 

authorized by Board of Aldermen, 164. 

no defense in action for injuries caused by, 164. 

causing Injury, prima faaie case how established, 164. 
rule in Illinois, 164. 

evidence of, 165. 

opinion of witness as to, 165. 

of automobile at time of collision with another vehicle, 175. 

passenger directing chauffeur to travel at, 181. 

EXEMPLARY DAMAGES— 
(See Damages.) 
defined, 190. 
when allowed, 190. 
object of, 190. 

were unknown to ancient law, 190. 

synonymous with "smart money," "vindictive," or "punitive" dam- 
ages, 190. 



278 INDEX. 

[EEFERENCES ABE TO SECTIONS UNLESS OTHERWISE INDICATED.] 

EXPLOSIVES— 

(See Gasoline.) 

storing of as constituting a nuisance, 203. 

when keeping of is a nuisance per se, 203. 

care required of keeper of, 203. 
EXPRESS WARRANTY— 

(See Breach op Wakeantt.) 

on automobile, 223. 

efeect of breacli of, 223. 

"seller's talk" is not, 225. 

when "seller's talk" amounts to, 225. 

remedy for breach of, 226. 

automobile warranted satisfactory to purchaser, 230. 
may be returned at option of purchaser, 230. 

"FATHER OF THE AUTOMOBILE"— 

Gottlieb Daimler, a German, is known as, 8. 

"FATHER OP THE BICYCLE"— 

Baron von Drais, a German, known as, 17. 

FEDERAL GOVERNMENT- 
(See United States.) 

FEROCIOUS ANIMALS— 

automobile not classed with, 21. 

FERRIES— 

are subject to police power of state, 30. 

FIRE DEPARTMENTS— 
use of automobiles by, 10. 

FIRE ENGINE— 
(See Engine.) 

excluded by statute from term "automobile," 5. 
not nuisance per see, note 8, p. 18. 
may frighten horses, effect of, note 8, p. 18. 

PLYING MACHINE— 

not covered by term "automobile," 3. 

FREIGHT AUTOMOBILE— 
relates to use, 6. 

GARAGE— 

(See Garage Keeper.) 

not a nuisance per se, 202. 

are similar to livery stables, 202. 

may become a nuisance, when, 202. • 

held to violate restrictions on property In residence district, 210. 

as offensive to residents, 210. 
amount of money invested in, 9. 
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GARAGE KEEPER— 
(See Gabage.) 
defined, 201. 

not a common carrier, 201. 
is private carrier for hire, 201. 
duty of to exercise care in hiring chaufleurs, 205. 

slight neglect will render liable, 205. 
not liable for injury caused by chauffeur, when, 205. 
duty of to exercise care in furnishing automobiles to customers, 206. 

is not bound to highest d-egree of care, 206. 
liability of for defective automobile furnished to customers, 206. 

not liable for hidden defects, 206. 
not an insurer of automobiles left in his charge, 207. 
bound to exercise ordinary diligence in the care of automobiles left 
in his charge, 207. 

liability of for failure to, 207. 
has no common law lien for caring for automobile, 209. 
statutes relating to lien of, 209. 
is not a warehouseman, 209. 

statute giving livery stable keepers lien does not apply to, 209. 
may have lien by agreement, 209. 
has lien on automobile for repairs, 209. 

GASOLINE— 

(See Explosives.) 

defined, 204. 

storing of as constituting a nuisance, 203, 204. 

maintenance of in tanks not nuisance per se, 204. 

GENERAL DAMAGES— 
(See Damages.) 
defined, 187. 
are presumed to arise from a wrong done, 187. 

GROSS NEGLIGENCE— 

(See Negugence.) 
defined, 158. 

is gross failure to exercise proper degree of care, 158. 
in some jurisdictions is synonymous with "wilfulness" or "inten- 
tional wrong," 158. 
in operating automobile, 158. 
is different in kind from ordinary negligence, 158. 

gurnby, sir GULDEWORTHY— 
patented steam carriage in 1825, 7. 
established passenger service of steam coaches between Gloucester 

and Cheltenham, 7. 
first to undertake construction of light steam carriage, 7. 
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HANCOCK, WALTER— 

inventor of self-propelling vehicles, 7. 

carried on his work of invention between 1824 and 1836, 7. 
his vehicles disappeared from use soon after 1836, 7. 
HIGHWAYS— 

(See Stkkets; Automobile.) 

rights and obligations of bicyclist on, 27. 

bicyclist bound to exercise reasonable care on, 27. 

automobile may be excluded from, when, 32. 

defined, 112. 

includes all kinds of ways, 112. 

may be public or private, note 8, p. 103. 

includes turnpike, 113. 

purpose of is to facilitate travel, 114. 

belong to the public, 114. 

may be used for any mode of travel public convenience requires, 114. 

use of may be changed by modern improvements, 114. 

use of automobiles on, 115. 

is lawful, 115. 

does not involve any new principles of law, 115. 
use of must be extended to meet modern means of locomotion, 115. 
automobiles have same right on, as other vehicles, 115. 

must be exercised with regard for rights of others, 115. 
duty of municipal corporation to keep in repair, 117. 
(See Municipal Coepokation.) 

traveler may assume condition of is safe for travel, 117. 
state, county or township not liable for condition of, when, note 22, 

p. 107. 
rights and duties of travelers on, in general, 118. 
degree of care to be exercised by operator of automobile on, 118, 119. 

how determined, 118. 
automobile not entitled to right-of-way on, 120. 
duty of traveler on to turn to right, 121. 

English rule is to turn to left, note 45, p. 11. 

rule construed, 121. 

effect of turning to left, 121. 

rule only applies when meeting other vehicles, 122. 

rule does not apply to meeting of vehicle and pedestrian, 124. 
may become duty of traveler on to drive on left side of, 122. 
travelers on may pass each other going in same direction, 123. 
rights of pedestrians and vehicles on are equal, 124. 
driving on wrong side of, 125. 

justification for, what is, 125. 

in case of collision presumption is against the party so driv- 
ing, 125. 
duty of automobile operator when meeting horses on, 126. 

statutory requirements as to, 127. 

must be strictly complied with, 127. 
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HIGHWAYS— Continued, 
racing in unlawful, 129. 

■who liable in case of injury when racing in, 129. 
rule that travelers on must turn to right does not apply to meeting 

of vehicles and street cars, 130. 
right of user of to assume that others will use reasonable care, 131. 
leaving automobile unattended in, 174. 
not negligence per se, 174. 

HIRER— 

(See Gabage Keefeb.) 

of automobile, duty of, 208. 

degree of care to be exercised by, 208. 

bound to put automobile only to use for which It was hired, 208. 

liability of for breach of rule, 208. 
using automobile longer time than hired for, liability of, 208. 
duty of in case of a special contract of hiring, 208. 

HORN— 

(See Automobile; Statutes.) 

HORSELESS CARRIAGE— 

patent issued for in England in 1619, 7. 
bicycle was early form of, 17. 

HORSES- 

may be frightened by automobile, effect of, 19, 23. 
frightened by bicycle, effect of, 23. 

may be frightened by automobile, chauffeur charged with knowl- 
edge, 23. 
duty of operator of automobile when meeting, 126. 
frightened by automobile, duty of chauffeur, 168. 
statutory duty of operator of automobile when meeting, 170. 
must be strictly complied with, 170. 

HUSBAND— 

recovery by for injury to wife, 198. 
measure of damages, 198. 
may recover for loss of companionship, 198. 

IMMINENT PBRILr— 

degree of care required of person placed in, 157. 

as applied to cases of danger caused by use of automobile, 157. 

IMMUNITIES— 

(See PKrviLEGES and Immunities.) 

IMPLIED WARRANTY— 

(See Bebach of Wabeanty.) 

on automobile, 224. 

when there is none on automobile, 224. 

remedy for breach of, 226. 



282 INDEX. 

[BEFEBENCES ABE TO SECTIONS UNLESS OTHEBWISE INDICATED.] 

IMPUTABLE NEGLIGENCE— 

(See Paeent and Child; Passengeb; CHAtrFFEUE.) 
INTERSTATE COMMERCE — 
automobiles engaged in, 109. 

are subject to laws of United States, 109. 

are subject to reasonable police regulations of state and 
municipal corporation, 109. 
taxing automobiles used in, 110. 

is not imposing a tax on business, 110. 
automobile operating between two states. 111. 

JAMES, W. H.— 

invented carriage using tubular boiler in 1823, 7. 

JEOPARDT— 

(See Statutes; Oedinances.) 
JOINT TORT FEASORS— 

liability of for injury caused by use of automobile, 182. 
are jointly and severally liable, 182. 

JUDICIAL NOTICE— 

of characteristics of automobile, 25. 
source of danger on highways, 25. 
speed, 25. 
JURISDICTION— 

(See CoTjBT.) 

of court, formal complaint must show, 212. 

of court, in trying violations of speed laws, 213. 

of court, when limited in amount, 213. 
JURY— 

(See Teial.) 
LABORER— 

right of, when working in the public highway, 172. 
how determined, 172. 

care to be exercised by in city street, 172. 

LAW— 

(See Statutes.) 

"LAW OF THE LAND"— 

(See "Due Pbocess of Law.") 
LAW OF THE ROAD— 

(See Highways.) 

LEGAL STATUS— 

of the automobile, 18. 
of the bicycle, 26. 

LEGISLATION— 
(See Statutes.) 
uniform, necessity for relating to automobiles, 35. 
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LENOIR— 

Frenchman, probably invented first internal combustion engine, 8. 

LICENSE— 

(See License Laws; License Fee; License Tax.) 
defined, 78. 

is a special privilege, 78. 
common right is not the subject of, 78. 
subject of may be lawful, 78. 
confers privilege to do certain acts, 78. 
is part of police regulation, 78. 
differs from taxation, 78. 

word used to mean written document issued to the licensee, 78. 
for operating automobile not to issue to corporation or partner- 
ship, 43, 82. 
requiring automobile owners to obtain, validity of law, 80. 

does not confiict with federal constitution, 80. 
ordinance requiring automobile owners to obtain, held void, 80. 
of automobiles, purpose of, 81. 

furnishes means for Identifying automobile operator, 81. 
is personal to one to whom it is issued, 82. 

is not transferrable, 82. 
may be revoked for cause, 83. 
statutes frequently provide for revocation of, 83. 
is not a contract, 83. 

repeal of law authorizing issuance of, does not revoke, 83. 
fee charged for must be reasonable, 84. 

may be required to defray expenses of regulation, 84. 

anything in excess of, is unreasonable, 84. 
of no effect outside of jurisdiction of officer issuing, 89. 
for county, must be procured in every county, 89. 
mandamus to compel issuance of, 90. 
officer may be compelled by mandamus to issue, when, 90. 

applicant must have complied with the laws, 90. 
power of municipal corporation to impose, 91. 

derived from legislature, 91. 
state may empower municipal corporation to impose for purpose 

of regulation or revenue, 91. 
as part of police power is for regulation only, 94. 
power of municipal corporation to impose for revenue may be 

implied from terms of grant, 94. 
power to impose is included in power to regulate, 95. 
power to impose on automobiles does not include power to prohibit 

use of, 99. 
for automobile, may be required by both state and city, 101. 
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LICENSE— Continued. 

subjects of may be classified by municipal corporations, 103. 
of chaffieur, 134. 

is personal and cannot be loaned or assigned, 134. 

purpose of, 134. 

may be revoked, when, 134. 

LICENSE FEE— 

(See License; License Tax.) 

defined, 79. 

is charged to defray expenses of police regulation, 79. 

distinguished from license tax, 79. 

distinguished from tax, 79. 

must not be imposed with a view to revenue, 84. 

imposed on automobiles, illustrations, 84. 

reasonableness of, depends upon circumstances, 84. 

reasonableness of, what to be considered in determining, 84, 85. 

fixing the amount of, 85. 

matters to be considered, 85. 
revenue Incidentally derived from, 86. 

will not convert it into a tax, 86. 
may be paid into the general treasury, 86, 87. 
disposition of, 87. 

will not determine character of, 87. 
imposed on automobiles not a tax, 88, 100. 

illustrations, 88. 
power to charge, included in power to regulate and license, 96. 
amount of when imposed on automobiles, 97. 
becomes a tax, when, 97. 

presumed to be reasonable unless contrary appears, 97. 
unreasonable, illustrations, 98. 
who to determine reasonableness of, 97. 
is a sum paid for a privilege, note 37, p. 94. 
is incident to police regulation, 100. 
is compensation for regulation, 100. 

LICENSE LAWS— 

(See License; License Fee.) 
present interesting legal questions, 77. 

LICENSE TAGS— 

operator of automobile displaying borrowed, 221. 

may be convicted for violating speed law, 221. 
owner of furnishing to others, guilty of no offense, 221. 
owner of making duplicates, 221. 

LICENSE TAX— 

(See Tax; License Pee.) 
defined, 79. 
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LICENSE TAX— Continued. 

is imposed to raise revenue, 79. 

Is not a tax on property, 79. 

has no connection with granting of a privilege, 79. 

distinguished from license fee, 79. 

distinguished from tax, 79. 

imposed on automobiles for revenue not unconstitutional, 102. 

constitutional provision as to uniform rate of taxation does not 
apply to, 102. 
LIEN— 

(See Garage Keepee.) 

of garage keeper for repairing automobile, 209. 

garage keeper not entitled to for keeping automobile for owner, 209. 

of garage keeper may be created by statute, 209. 
LIGHT LOCOMOTIVES ON HIGHWAY ORDER— 

provisions of relative to speed of automobiles, 37. 
LIGHTS— 

(See Automobile; State; Statutes.) 
LIVERY STABLE KEEPER— 

(See Gaeage Keepee.) 

statute giving lien to not applicable to garage keeper, 209. 
LOCOMOBILE— 

(See Automobile.) 

defined, 4. 
LOCOMOTIVES— 

distinguishable from automobiles, 2. 
LOCOMOTIVES ON HIGHWAYS— 

act concerning passed in England in 1861, 8. 
provisions of, 8. 

LOSS OF TIME— 

(See Measuee of Damages.) 

MACHINE— 

term used to mean automobile, 4. 

MACMILLAN, KIRKPATRICK— 

blacksmith of Dumfriesshire, Scotland, invented bicycle with cranks 
and pedals in 1840, 17. 

MAIL SERVICE— 

automobiles engaged in, 106. 

are under protection of United States laws, 106. 
are subject to reasonable police regulation by state and munici- 
pal corporation, 106. 

MANDAMUS— 

to compel issuance of automobile license, 90. 
applicant for writ of must have complied with law, 90. 
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MARRIOTT— 

made record run in automobile, 12. 

at Ormond Beach, Pla., In 1906, 12. 

made mile In steam automobile in twenty-eight and one-fifth 
seconds, 12. 
MASTER— 

(See Sebvant; Master and Sebvant.) 
MASTER AND SERVANT- 

(See Servant; Owner and Chautfeub; Owner and Boeboweb.) 
master not liable for acts of servant, when, 20. 
the relation of, 135. 

exists between owner of automobile and chauffeur, 135. 
when the relation exists, 136. 

servant distinguished from independent contractor, 136. 
master is liable for acts of servant, when, 137. 
depends upon master's control of servant, 137. 
does not depend upon acts being authorized, 137. 
nor upon knowledge of master, 137. 
master not liable for acts of servant, when, 138. 

not liable when servant acts outside the scope of his employ- 
ment, 138. 

illustrations, 138i 
when master is not liable for acts of his servant in operation of 

automobile, illustrations, 138, 139. 
meaning of "scope of employment" as applied to, 140. 

not synonymous with "during the period covered by employ- 
ment," 140. 
when servant is acting within, 140. 
master not liable for acts of his servant when engaged in the busi- 
ness of another, 140. 
relation of parent and child not equivalent to, 141. 
presumption as to servant acting within scope of employment, 142. 
evidence of the relationship, 143. 
relationship of, to- be proved as any other fact, 143. 
relationship of, between owner of automobile and chauffeur, 143. 
what necessary to prove, 143. 
illustrations, 143. 
test of master's liability for acts of servant, 144. 

servant must be engaged in master's business to render master 

liable, 144. 
illustration, 144. 
rule of master's liability in allowing servant to use dangerous facili- 
ties, 145. 
does not apply to use of automobile, 145. 
master not liable for allowing servant to use his automobile, 145. 
authority of servant to bind master for repairs to automobile, 146. 
(See Chauffeur.) 
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MASTER AND SERVANT— Continued. 

liability of master when servant is hired to third person, 147. 

illustrations, 147. 
relation of does not exist between owner and borrower, 148. 
servant may be borrower, master not liable for acts of, when, 148. 
owner of automobile allowing chauffeur to violate speed law, 220. 

is equally guilty with chauffeur, 220. 
MEASURE OF DAMAGES— 
(See Damages.) 
how governed, 192. 
in actions for personal injuries, 193. 
for loss of time, 196. 

time need not be subject to exact valuation, 196. 
for injury to child, in action by parent, 197. 
for injury to wife in action by husband, 198. 
for injury to property, 199. 

where property may be repaired, 199. 

deterioration in value of horse caused by fright, 199. 

usable value of property, 200. 
MICHAUX— 

a Frenchman, inventor of the "safety" bicycle, 17. 

MOBILE— 

origin and meaning of word, 1. 

MOTIVE POWER— 

distinction between stopping, and stopping vehicle, 50. 

MOTOR— 

term used to mean automobile, 4. 

properly used to describe only motion-producing contrivance of 
automobile, 4. 
MOTOR-CAR— 

(See Automobile.) 

defined, 4. 

is locomotive, 4. 

term used to mean automobile, 4. 
MOTOR-CYCLE— 

(See Automobile.) 

term includes what, 5. 

is included in definition of automobile, 5. 

MOTOR VEHICLES— 
(See Automobile.) 

MUNICIPAL CORPORATION— 
police power of, 58. 
what powers may be exercised by, 58. 
power of, to regulate the use of its streets, 59. 
conferred for what purpose, 59. 
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MUNICIPAL CORPORATION— Continued. 

may regulate use of its streets by vehicles, 59. 

may regulate occupation of hackman, 59, 61. 

may regulate vehicles kept for hire, 59, 61. 

cannot declare any usual method of travel a nuisance, 59. 

may regulate speed of trains, 59. 

may regulate speed of automobiles, 60. 

may prescribe different rates of speed for difEerent parts of 

city, 60. 
construction of grant of power, 60. 
rate of six miles an hour reasonable, 60. 
may regulate automobile kept for hire, 61. 

may require owner to register automobile and display number 
thereon, 62. 
requirement not unconstitutional, 62. 

does not amount to an unreasonable search, 62. 
does not compel owner to testify against himself, 62. 
does not deprive owner of property without due process of 
law, 62. 
may require registration of automobiles under grant of power to 

regulate its streets, 62. 
charter powers of, must be strictly construed, 63. 
cannot act beyond charter powers, 63. 

power of to enact an ordinance implies the power to provide a pen- 
alty for violation thereof, 63. 
construction of ordinances passed by, 65, 68. 
under express power, 66. 
under implied power, 67. 
penal ordinances, 6S. 
ordinances of, when class legislation, 69. 
may classify objects of legislation, 69. 

classification must be reasonable and natural, 69. 
ordinance of requiring automobile owner to take out license as 

class legislation, 69. 
may prescribe lower rate of speed for automobiles than provided 

by statute, when, 74. 
conflict of ordinances of with statute, 74. 
ordinances of void when inconsistent with statutes, 74. 
illustrations of in cases involving automobiles, 74. 
state may empower to impose license, 91. 
power of to impose license is strictly construed, 92. 
specific grant of powers excludes those not mentioned, 92. 
construction of power of to impose license, illustrations, 92. 
power of to license and regulate automobiles does not include power 

to prohibit use of, 99. 
may classify subjects of license, 103. 

vehicles, how classified, 103. 
must exercise reasonable care to keep highways in repair, 117. 



INDEX. 



289 



[BBFEBENCES ABE TO SECTIONS UNLESS OlHSBWISE INCICATBD.] 

MURDOCK— 

invented steam carriage in 1784, 7. 
NEGLIGENCE— 

(See CoNTRiBUTOBT Negligence; Obdinabt Case.) 

subject of, 149. 

actions for damages for use of automobile must be founded on, 149, 

of servant attributable to master, when, 137. 

(See Master and Servant ; CHAtrrPEtrE.) 

defined, 150. 

is the want of reasonable care, 150. 

is not the want of all care, 151. 

there are no degrees of, 153. 

is failure to exercise proper degree of care, 153. 

some writers classify into degrees, 153. 

is a relative, not absolute, term, 154. 

what constitutes depends upon circumstances, 154. 

is question for jury, when, 160. 

in cases involving the use of automobiles, 160. 
illustrations, 160. 

can frequently be established only by inference, 160. 

when a question of law, 160. 

of parent imputable to child, 161. 

rule is to contrary in most states, 161. 

(See Paeent and Child.) 

children of tender years cannot be guilty of, 161. 

(See Childken.) 

use of automobile on highways not, per se, 162. 

operator of automobile may assume that others will not be guilty 
of, 163. 

of others, not the duty of operator of automobile to anticipate, 163. 

excessive speed as constituting, 164. 

crossing bridges with automobile does not constitute, 177. 

violation of statute or ordinance as constituting, 179. 

violation of statute or ordinance is evidence of, 179. 

of passenger in automobile, 180, 181. 

of chauffeur, not imputable to passenger in automobile, 180. 

of passenger in directing chauffeur to drive at excessive speed, 181. 

in operation of automobile on the highways. (See Chautfeue; 
Highways.) 
NEWTON, SIR ISAAC— 

proposed a steam carriage in 1680, 7. 
NEW YORK— 

number of automobiles registered in state of, prior to 1909, 9. 

number of automobiles registered in state of, in 1908, 9. 
NOISES— 

(See Automobile.) 

incident to operation of automobile not negligent per se, 22, 166. 

19 
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NOISES— Continued. 

of automobile, owner not liable for, when, 22. 
of automobile may become a nuisance, whon, 22. 
caused by operation of automobile, negligence, when, 166. 
of automobile, evidence as to, 167. 

NOMINAL DAMAGES— 
(See Da-mages.) 
defined, 191. 

arise by implication of law when a right is violated, 191. 
in case of injury by automobile, 191. 

NUISANCE— 

use of automobile on highways is not, 19. 

automobile may become, when, 22. 

automobile not classed as because it may frighten horses, 23. 

garage is not, 202. 

garage may become, when, 202. 

storing of explosives as constituting, 203. 

liability of keeper of, 203. 

may be abated, how, 203. 
storing of gasoline as constituting, 204. 
gasoline in tanks is not, 204. 

NUMBER— 

(See Registeation.) 

requiring display of, on automobile, 52, 62. 

OBSTRUCTING TRAFFIC— 

leaving automobile in highway, 219. 

keeping automobile in street for certain purposes, 219. 

when leaving automobile in highway does not amount to, 219. 

OFFENSE— 

(See Complaint.) 

OFFICER— 

(See Aebest.) 

making arrest without warrant, when justified, 211. 

OPERATOR— 

(See Chauffeub.) 

OPINION— 

(See "Seller's Talk.") 

ORDER— 

for automobiles, should state the style desired, 236. 

effect of failure to, 236. 
for automobile cannot be rescinded, when, 237. 
cancelling by purchaser does not entitle him to advance pay- 
ment, 237. 
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ORDINANCES— 

(See Municipal Coepobation.) 

regulating automobiles, were incongruous, 35. 

made uniform legislation necessary, 35. 
restricting speed of automobiles to six miles an hour, reasonable, 60. 
regulating vehicles for hire, 61. 
requiring drivers of vehicles for hire to carry all who apply to 

them, reasonableness of, 61. 
defined, 64. 

must be enacted in manner prescribed by law, 64. 
term is synonymous with "by-laws," 64. 
distinguished from "resolution" or "order," 64. 
when required to express the legislative will, 64. 
construction of, 65. 

are presumed to be valid, 65. 
should be construed so as to give effect to the intent of the legisla- 
tive body, 65. 
have the force of laws within the limits of the municipality, 65. 
words of, to be taken in their ordinary meaning, 65. 
passed under express power, construction of, 66. 

courts will not declare invalid because unreasonable, 66. 

motive of legislative body in enacting will not be investi- 
gated, 66. 
regulating automobiles, construction of, illustrations, 66. 
passed under implied or incidental power, construction of, 67. 

if unreasonable, will be declared invalid, 67. 

must be founded on public necessity or convenience, 67. 
imposing penalties, construction of, 68. 

rules for construction of penal statutes do not apply, 68. 

should be reasonable and not strained, 68. 
discriminating between street cars and automobiles, not class legis- 
lation, 69. 
when they amount to class legislation, 69. 

requiring automobile owner to take out license, as class legisla- 
tion, 69, 80. 
to contain one subject, which must be expressed in title, 72. 

rule generally held to be mandatory, 72. 

object of the rule, 72. 
matters of detail need not be expressed in title of, 72. 
generality of title of no objection, 72. 
title of, regulating automobiles, 72. 
part of may be void without affecting remainder, 73. 

rule not applicable if parts are not severable, 73. 

rule applied to, regulating automobiles, 73. 
conflict of with state law, 74. 
are void when inconsistent with statutes, 74. 
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ORDINANCES— Continued. 

may provide for lower rate of speed by automobiles than pre- 
scribed by statutes, when, 74. 

violation of as constituting negligence, 179. 

violation of is evidence of negligence, 179. 

•when one liable in 'damages for violation of, 179. 

violation of not ,a crime, 216, 217. 

defendant charged with violation of not entitled to trial by 
jury, 216. 

punishment for violp,tion of not bar to prosecution under statute 
for same act, 2177 
"ORDINARY" BICYCLE— 

(See Bicycle.) 

invented in 1867, 17. 

ORDINARY CARE— 

(See Negligence; Conteibtttoet Negligence.) 
operator of automobile is bound to exercise, 118, 119. 
what is, in operation of automobile, 119. 

traveler on highway must exercise, though entitled to right-of- 
way, 120. 
right of one to assume that others will exercise, 131. 

and comply with the law, 131. 
absence of is negligence, 150. 
incumbent on every one to use, 151. 
is not the absence of all negligence, 151. 
as applied to use of vehicles on highways, 151. 

extends to keeping vehicle in repair, 151. 
duty of person to exercise, to discover danger, 151. 
defined, 152. 

"due care" and "reasonable care" are synonymous with, 152. 
is the care_of an ordinarily prudent man, 152. 
what is depends upon the danger involved, 154. 

and situation of the parties, 154. 
as applied to use of automobile, 154. 
with reference to safety of children, 155. 

not the same as in case of adult, 155. 
with reference to infirm persons, 155. 
of children, what is, 155. 
want of in plaintiff is contributory negligence, 156. 

and will bar recovery for injury, 156. 
rule subject to qualification, 156. 
of person placed in imminent peril, what is, 157. 
ORMOND BEACH— 

record for one mile by automobile made at, In 1906, 12. 

made by Marriott in steam car in twenty-eight and one-fifth 
seconds, 12. 
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OWNER— 

(See OWNEB AND BOEEOWEK.) 

of automotile allowing chauffeur to violate speed law, 220. 
is equally guilty with chauffeur, 220. 

OWNER AND BORROWER— 
(See Masteb and Servant.) 

owner of automobile not liable for acts of borrower, 148. 
relation of master and servant does not exist between, 148. 
servant may be borrower, owner not liable for acts of, 148. 

OWNER AND CHAUFFEUR— 
(See Mastee and Seevant.) 

owner not liable for acts of chauffeur, when, 20. 
relation of master and servant exists between, 135. 
presumption as to chauffeur acting within scope of employment, 142. 
what facts establish, 142. 

PARENT— 

(See Parent and Child.) 
recovery by for injury to child, 197. 
measure of damages, 197. 

PARENT AND CHILD— 

(See Mastee and Seevant.) 

relation of does not render parent liable for acts of child, 141. 

negligence of parent in earing for child, 161. 

negligence of parent imputable to child, when, 161. 

negligence of parent not imputable to child in most states, 161. 

PARTNERSHIP- 

license not to issue to, to operate automobile, 43, 82. 
automobile owned by, how registered, 43. 
dissolution of, acting as agent, 234. 
terminates agency, 234. 

PASSENGER— 

(See Automobiue; Negligence; Chauffeur.) 
negligence of chauffeur not imputable to, 180. 
in automobile, duty of to exercise care, 181. 

at railroad crossings, 181. 
directing chauffeur to travel at excessive speed, 181. 

PASSENGER AUTOMOBILE— 
relates to use, 6. 

PASSENGER VESSEL— 

carrying gasoline on, prohibited, 108. 
exception in case of automobile, 108. 
all fire must be extinguished, construction of requirement, 108. 
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PEDESTRIAN— 

right of on highway equal to right of vehicles, 124. 

rule requiring travelers to turn to right does not apply to, 124. 

may assume that others will exercise reasonable care for his 
safety, 124, 128. 

right to assume operator of automobile will Blacken speed when 
turning street corner, 128. 

has equal rights in public highways with automobiles, 171. 

duty of when using public highways, 171. 

injuries to by automobiles, 171. 

right of to use all parts of street, 173. 

injury to between street crossings, 173. 
PENAL ORDINANCES— 

(See Ordinances.) 

must be strictly construed, 68. 

rules for construction of penal statutes do not apply, 68. 

are not criminal laws, 75. 

same act may be a violation of, and statute, 75. 
may be two prosecutions, 75. 

prosecution for violation of is a civil suit, 75. 
PENAL STATUTES— 

(See Statutes.) 

must be construed in favor of the individual, when, 5. 

defined, 38. 

must be strictly construed, 38. 

rule does not require narrowest interpretation of, 38. 
rule applies only in case of doubt, 38. 

terms of must be certain, 214. 
PERSONAL INJURIES— 

(See Damages.) 

measure of damages in cases of, 193. 

reasonable verdicts for damages in cases of, illustrations, 194. 

excessive verdicts for damages in cases of, illustrations, 195. 
PERSONAL LIBERTY— 

defined, 55. 

right of, not infringed by statutes regulating automobiles, 55. 

may be restricted when, 55. 

PETROLEUM AUTOMOBILE— 
(See Atjtomobilb.) 
defined, 6. 
PLEADING— 

in case of injury caused by excessive speed and negligent noises 
of automobile, 164. 
necessary to prove and plead only the excessive speed, when, 164. 
POLICE DEPARTMENTS— 

use of automobiles by to regulate automobile traffic, 10. 
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POLICE OFFICERS— 

(See Police Departments; Oppicee.) 
POLICE ORDINANCES— 

(See Obdinances.) 

POLICE PATROL WAGONS— 

excluded by statute from term "automobile," 5. 

POLICE POWER— 
described, 29. 
definitions of, 29. 
an inherent power of the state, 29. 
existence of society is dependent upon, 29. 
state cannot divest itself of, 29. 
state may regulate use of property by virtue of, 30. 
legislature is invested with large discretion, by virtue of, 30. 
state may regulate railroads and ferries, by virtue of, 30. 
limitation of, 31. 

is limited by constitution of state and United States, 31. 
state cannot impose undue restrictions on individual liberty and 

use of property, by virtue of, 31. 
is limited to enactments for the interests or welfare of public, 31. 
state may regulate use of automobiles by virtue of, 32. 
state may regulate speed of automobiles by virtue of, 36. 
of municipal corporations, 58. 
(See Municipal Coepoeation.) 

PRIVATE AUTOMOBILES— 
for private use, 6. 

PRIVATE CARRIER— 
(See Gabage Keefeb.) 

PRIVILEGE— 

(See License.) 
defined, 78. 

PRIVILEGES— 

(See Privileges and Immunities.) 

PRIVILEGES AND IMMUNITIES— 

meaning of constitutional provision as to, of citizen, 57. 

not denied to by statutes requiring registration of automobile by 
resident of another state, 57. 

PRIZE CONTESTS— 

much of popularity and success of automobile due to, 12. 
have acquainted people with advantages of automobile, 12. 
first one organized in France by Petit Journal in 1894, 12. 
one run between Paris and Bordeaux, in 1895, 12. 

won by M. Levassor, 12. 

distance of 744 miles made at rate of 15 miles an hour, 12. 
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PRIZE CONTESTS— Continued. 

inaugurated in America in 1895 by Times-Herald, 12. 

inaugurated in England about 1896, 12. 

inaugural race in England run from London to Brighton, 12. 
PROHIBIT— 

(See RegtHiAte; Regulation.) 

power to is not included in power to regulate, 70. 
PROPERTY RESTRICTIONS— 

(See Garage.) 

garage in violation of, when, 210. 
PROXIMATE CAUSE— 

(See CoNTEiBrrTOEY Negligence; Negligence.) 

negligence of defendant must be to render him liable for injury, 156. 

PUBLIC AUTOMOBILES— 

those used for hire, 6. 
PUBLIC VEHICLE— 

municipal corporation may regulate automobile used as, 61. 
PUNISHMENT— 

(See Statutes; Obdinances.) 
RACERS— 

relates to use of automobile, 6. 
RACES— 

(See Pbize Contests; Racing.) 
RACING— 

in highway, unlawful, 129. 

in highway, liability of those participating In, 129. 
RAILROAD CROSSINGS— 

duty of operator of automobile at, 178. 

may be necessary to stop as well as look and listen, 178. 
must look and listen effectively, 178. 

(See Chauffeur; Passenger.) 
RAILROAD ENGINE— 

(See Engine.) 
RAILROADS— 

are subject to police power of state, 30. 
RAMSEY & WILDGOOSE— 

obtained patent for horseless carriage in 1619, 7. 
READ, NATHAN— 

invented steam carriage in 1790, 7. 
REASONABLE CARE— 

(See Oedinaby Cake.) 
REGISTRATION— 

of automobiles owned by corporation or partnership, 43. 

of automobiles, purpose, 52. 
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REGISTRATION— Continued. 

of automoliiles, constitutionality of law requiring, 53. 
display of number on automobile, 52. 
not a taking of property without due process of law, 54. 
does not infringe personal liberty, 55. 
of automobiles, municipal corporation may require under grant of 

power to regulate streets, 62. 
of automobile, by person in his own name presumed to be owner, 

143. 
of automobile, presumption that owner has complied with law re- 
relating to, 183. 

REGULATE— 

(See PoucE Poweb.) 
term defined, 30. 

is synonymous with "govern," 30. 

power to, does not include power to prohibit, 70, 99. 
under power to, municipal corporation cannot prohibit use of auto- 
mobiles, 70. 
power to, includes power to license, 95. 

REGULATION— 

(See Police Powfe; Municipal Cokpoeation.) 

necessity for, of automobiles, 34. 

of privilege, not a denial of a right, 70. 

REPEAL— 

of law relating to automobiles by implication, 33. 

RESOLUTION— 

distinguished from ordinance, 64. 
is sufl5cient, when, 64. 

RESPONDEAT SUPERIOR- 

(See Masteb and Sebvant.) 
doctrine of, 135. 

applies when, 135. 

RESTRICTIONS— 

(See Peopebtt Resteictions.) 

REWARD— 

(See Speed Law.) 
RIDE— 

defined, 47. 
RIGHT-OP-WAY— 

(See Automobile; Highway.) 

traveler entitled to, not relieved of duty to exercise reasonable 
care, 120. 
ROAD ROLLERS— 

not included in definition of automobile, 2, 3, 5. 



298 INDEX. 

[BEFEBENCE8 ABE TO SECTIONS UNI.ESS OTHEBWISE INDICATED,] 

RUNABOUTS— 

relates to use of automobile, 6. 

"SAFETY" BICYCLE— 
(See BiCTCLE.) 

Invented by Michaux, a Frenchman, 17. 
owes its success to J. K. Starley, of England, 17. 

"SCOPE OF EMPLOYMENT"— 

(See Master aistd Servant.) 

meaning of phrase, 140. 

not synonymous with general employment, 140. 

presumption as to chauffeur acting within, 142. 
SELLER— 

failure of to deliver automobile on time, 238. 
purchaser may recover damages for, 238. 

damages not waived by accepting automobile after contract 
time, 238. 
"SELLER'S TALK"— 

<See Express Waebantt.) 

does not amount to warranty, when, 225. 

amounts to express warranty, when, 225. 

must be merely opinion or expectation, 225. 
SERPOLLET, LEON— 

invented motor vehicle with water tube boiler, 8. 
SERVANT— 

(See Master akd Servant.) 

distinguished from independent contractor, 136. 

liability of master for acts of, 137. 
SIGNAL— 

(See Automobile; Statutes.) 

SPECIAL DAMAGES— 

(See Damages.) 

defined, 188. 

do not necessarily result from a wrong, 188. 

must be proximate result of wrong, 188. 

illustrations of, 188. 
SPECTATOR— 

(See Speed Contest.) 
SPEED— 

(See Excessive Speed.) 

attained by automobiles, 12. 

record for, held by Marriott, 12. 

made at Ormond Beach, Fla., in 1906, 12. 

of automobile, judicial notice of, 25. 

reckless rate of by operators made regulation of automobiles a 
necessity, 34. 
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SPEED — Continued. 

of automobiles, regulation of by state, 36. 

as "having regard to traffic on the highway," 37. 

of automobiles, may be regulated by municipal corporation, 60. 

ordinance fixing rate of for automobiles at six miles an hour, 

reasonable, 60. 
of automobile as constituting negligence, 164. 

may be lower rate than maximum fixed by statute, 164. 
question of excessive rate of in action for injury by automo- 
bile, 164. 
not material unless cause of injury, 164. 
negligent rate of, combined with negligent noises of automobile 
causing injury, 164. 
necessary to plead and prove only the negligent speed, when, 164. 
driving automobile at lower rate of, than fixed by law, no defense 

in action for injuries, 164. 
excessive rate of, causing injury, prima facie case established, 
when, 164. 

rule in Illinois, 164. 
of automobile, evidence as to rate, 165. 
of automobile, how proved, 165. 
opinion of witness as to rate of, 165. 

witness as to rate of should have had opportunity to judge, 165. . 
of automobile, chauffeur is co)!npetent witness as to, 165. 
plaintiff is competent witness as to rate of, of automobile which 

caused his injuries, 165. 
regulation of, "having regard to traffic on highway," 218. 
high rate of speed violates provision, 218. 

need not interfere with other travelers, 218. 

SPEED CONTESTS— , 

(See Speed; Excessive Speed; Prize Contests.) 

authorized by board of aldermen to be held on public highway, 164. 

does not justify violation of state law, 164. 
injury to voluntary spectator at, 164. 

SPEED LAW— 

reward for evidence of violation of, 76. 

is not authorized as an expense incurred in a criminal ac- 
tion, 76. 

SPEED REGULATION— 
(See Speed.) 

STAGE LINE— 
defined, 4. 

STARLEY, J. K.— 

of England, put the bicycle on practical basis in 1885, 17. 
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STATE— 

(See Police Power.) 

police power of described, 29. 

power of to regulate use of property, 30. 

what police power of embraces, 29, 30. 

may regulate the conduct of business, professions, trades, and pleas- 
ures, by virtue of police power, 30. 

may regulate railroads and ferries by virtue of police powe?, 30. 

police power of, limitation of, 31. 

police power of, is limited by constitution of state and United 
States, 31. 

cannot unduly restrict individual liberty nor use of property under 
police power, 31. 

power of is limited to enactments for the interests or welfare of 
public, 31. 

may regulate use of automobiles, 32. 

may regulate speed of automobiles, 32, 36. 

may require automobile to be equipped with brakes, horn, lights, 
etc., 32. 

may exclude automobiles from certain highways, 32. 

not liable for defective condition of highways, when, note 22, p. 107. 
STATUS— 

(See Legal Status.) 
STATUTES— 

(See Penaii Statutes.) 

defining automobiles, 5. 

regulating automobiles are penal, 5. 

must plainly include vehicle, else will not apply to same, 5. 

regulating speed of automobiles are proper, 32, 36. 

requiring automobiles to be equipped with brakes, horn, lights, 
etc., are reasonable, 32. 

regulating automobiles, may be repealed by implication, 33. 

repeal of by implication not favored, 33. 

constitutionality of regulating speed of automobiles, 36. 

courts may inquire into constitutionality of regulating speed of 
automobiles, 36. 

courts will not inquire into reasonableness or necessity of, 36. 

requiring speed of automobiles to conform to traflSc on the high- 
way, construction of, 37. 

penal, construction of, 38. 

to be strictly construed, 38. 

effect of partial invalidity of, 39. 

part of may be invalid without impairing the remainder, 39. 

part of being void, invalidates the whole, when, 39. 

requiring operator of automobile to stop on signal, construction 
of, 44. 
unless movement forward be deemed necessary, 44. 
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STATUTES— Continued. 

authorizing driver of automobile to pass other travelers, 49. 

does not relieve driver of duty to exercise due care, 49. 
exempting automobiles kept in stock not class legislation, 42. 
applied to automobiles owned by corporation or partnership, 43. 
regulating traction engines not applicable to automobiles, 51. 
requiring registration of automobiles and display of number, 52. 

not taking of property without due process of law, 54. 

do not infringe rights of personal liberty, 55. 

constitutionality of, 53. 
requiring resident of another state to register automobile, constitu- 
tionality of, 57. 
act violating, may also be violation of ordinance, 75. 

may be two prosecutions, 75. 
requiring automobile operators to procure a license, purpose of, 81. 
imposing licenses, frequently provide for their revocation, 83. 
repeal of, does not revoke license imposed by, 83. 
authorizing operator of automobile to pass other vehicles on high- 
way, 170. 
violation of as constituting negligence, 179. 
violation of is evidence of negligence, 179. 
when one liable in damages for violation of, 179. 
giving livery stable keepers lien does not apply to garage keeper, 209. 
giving warehousemen lien does not apply to garage keeper, 209. 
formal complaint following words of, 212. 
must be certain, 214. 

relative to automobile owners cannot be passed under title refer- 
ring only to "operators," 214. 
punishment for violation of not bar to prosecution under ordi- 
nance for same act, 217. 

STATUTORY DEFINITIONS— 
(See Automobile.) 

of automobile sometimes includes traction engine, 5. 
include motor-cycle, 5. 

"STEAM"— 

meaning of as applied to automobiles, 45. 

STEAM AUTOMOBILE— 

(See AUTOIMDBILE.) 

defined, 6. 

STEAM CARRIAGE— 

(See Steam Automobile. ) 

proposed by Sir Isaac Newton in 1680, 7. 

inventions of, 7. 

STEAM ROAD ROLLER— 
(See Road Rollek.) 
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STEAM ROAD WAGON— 

suggested by Oliver Evans in 1786, 7. 
STEAM WAGON— 

(See Steam Automobile.) 

"STOPPING ON SIGNAL"— 

statutes requiring ctiaufEeur to, construed, 49. 

does not relieve chauffeur of duty to exercise due care, 49. 
STREETS— 

(See Highways.) 

power of municipality to regulate the use of, 59. 

the right of individuals to make use of, 59. 

legislature may reduce the right to a privilege, 59. 
municipal corporation may regulate use of by vehicles, 59. 
are highways, 112. 

term includes all urban ways for ordinary travel, 112. 
traveler on may assume all parts of are safe for travel, 117. 

as well at night as in day, 117. 
care required of operator of automobile when driving on, 118, 124. 
(See Chauffeub.) 

STREET CAR— 

(See Street Cab Tracks.) 

not nuisance per se, note 8, p. 18. 

may frighten horses, effect of, note 8, p. 18; note 19, p. 21. 

rights and duties of with reference to automobiles, 130. 

has superior right to use of its tracks, 130. 

rule that vehicles on highways must turn to right when meeting 

does not apply to, 130. 
collision of with automobile, 176. 
illustrations, 176. 
STREET CAR TRACKS— 

automobile may be driven on, 130. 

rights and duties of automobile operator when crossing, 130. 
STREET CORNERS- 

duty of operator of automobile when turning, 128. 
pedestrian may assume operator of automobile will slacken speed 
when turning, 128. 
STREET SPRINKLERS— 

excluded by statute from term "automobile," 5. 
STYLE— 

of automobile should be stated in ordering, 236. 
effect of omission, 236. 
SUBJECT— 

(See Title.) 

only one to be contained in bill, 40. 
must be expressed in title, 40. 
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TAKING OF PROPERTY— 

statutes requiring registration of automobile does not amount to, 

without due process of law, 54. 
TAX— 

(See License Fee; License Tax.) 

defined, 79. 

distinguished from license fee, 79. 

distinguished from license tax, 79. 

is imposed to raise money for the expenses of government, 79. 

has no connection with granting of a privilege, 79. 

power of municipal corporation to impose is strictly construed, 92. 

distinction between power to, and to license, 93. 

power of municipal corporation to impose not included in power to 

license, 94. 

TESTIMONY— 

(See Evidence.) 

TITLE^ 

(See Statutes; Ordinances.) 

one subject in bill to be expressed in, constitutional requirement, 40. 

reason for rule, 40. 

rule is generally considered mandatory, 40. 
may be broad and comprehensive, 40. 
all parts of bill must be included within, 40. 
subject of bill to be expressed in, 72. 

constitutional provision as to, does not apply to ordinances, 72. 

rule generally made applicable to ordinances by statute, 72. 

rule generally held to be mandatory, 72. 

object of the rule, 72. 

was not intended to restrict scope of laws, 32. 
need not contain details of contents of bill, 72. 
generality of, no objection, when, 72. 
of ordinance regulating automobiles, 72. 

of act relative to automobile operator not sufficient for statute 
regarding only the "owner," 214. 

TOLL BRIDGE— 

automobile may cross without payment of toll, when, 116; 

TOWNSHIP— 

not liable for defective condition of highways, when, note 22, p. 107. 

TRACTION ENGINES— 
(See Engine.) 

not included in definition of automobile, 2, 3, 5. 
distinguishable from automobiles, 2. 
statutes regulating not applicable to automobiles, 51. 
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TRAFFIC ON HIGHWAY— 
(See Speed.) 

regulation of speed as having regard to, 218. 
high rate of speed violates provision, 218. 

need not interfere with other travelers, 218. 
"TRANSPORTING PERSONS OR PROPERTY"— 
meaning of phrase, 71. 

includes transportation of persons for pleasure, 71. 

TRAVELER— 

may assume highway is in safe condition for travel, 117, note 23, 
p. 107. 
TREVITHICK, RICHARD— 

was pioneer of practical locomotion on common roads, 7. 

TRIAL— 

by jury, defendant when entitled to, 216. 

not entitled to for violation of ordinance, 216. 
TRICYCLE— 

is three wheeled vehicle, 6. 
TURNPIKE— 

defined, 113. 

distinguishing feature of, 113. 

is a public highway, 113. 

right of automobiles on, 116. 

is similar to right on other public highways, 116. 

UNITED states- 
Is first among nations in manufacture of automobiles, 9. 
control of automobiles by, 105. 

UNITED states MAIL— 
(See Mail Seevice.) 

UNREASONABLE SEARCHES AND SEIZURES— 

requiring owner of automobile to register same, procure a license 
and display a number does not amount to, 104. 

USABLE VALUE OF PROPERTY— 

(See Damages; Measure or Damages.) 
used solely for pleasure, 200. 

VEHICLE— 

(See Automobile; Bicycle; Highway; Vehicles.) 

automobile falls within the term of, when, 2. 

that runs on rails not embraced by term automobile, 3. 

automobile is, 13. 

defined, 13. 

is a carriage, note 31, p. 11. 

bicycle is, 27. 

bicycle held not to be, 28. 
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VEHICLES— 

classification of for purpose of license, 103. 

collisions between, 175. 
VELOCIPEDE— 

(See Bicycle.) 

is synonym for bicycle, note 42, p. 25. 
VERDICTS— 

(See Damages.) 
VICIOUS ANIMALS— 

(See Ferocious Animals.) 
VON DRAIS, BARON— 

invented bicycle in 1818, 17. 

known as "Father of the Bicycle," 17. 

monument erected in honor of at Karlsruhe, by bicyclists, in 
1891, 17. 
WAREHOUSEMAN— 

(See Garage Keeper.) 

garage keeper is not, 209. 
WARRANT— 

(See Arrest.) 
WARRANTY— 

(See Express Warranty; Implied Warranty.) 
WIFE— 

(See Husband.) 

WITNESSES— 

(See Evidence; Speed.) 

WORDS AND PHRASES— 

"Approaching," term construed, 48. 

"Center of Road" or "Traveled Part of Road," meaning of, 121. 

"Chauffeur," definition and origin of term, 132. 

"Criminal Cases," application of phrase, 75. 

"Due Process of Law," meaning of phrase, 56. 

"Father of the Automobile," applied to Gottlieb Daimler, 8. 

"Father of the Bicycle," who known as, 17. 

"Having Regard to the Traffic on the Highway," phrase con- 
strued, 37. 

"Law of the Land," meaning of, 56. 

"Locomotives on Highways Act," English law passed in 18 Gl, 8. 

"Ride or Drive," meaning of phrase, 47. 

"Scope of Employment," phrase construed, 140. 

"Steam," meaning of term as used in statutes regulating automo- 
biles, 45. 

"Transporting Persons or Property," meaning of phrase, 71. 

"Traveled Part of Road," meaning of phrase, 121. 

"Whenever It Shall Appear," phrase construed, 46. 

20 
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